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Chapter 2

THE STRUCTURE OF LAW IN PUBLIC
HEALTH SYSTEMS AND PRACTICE

Richard A. Goodman,* Paula L. Kocher,*
Daniel ). O’Brien, and Frank S. Alexander

Public health practice in the United States is carried out by an estimated workforce
of 448,000 persons who serve in government agencies at federal. state, and local
levels.! Al the federal level, examples of agencies with primary public health mis-
sions or some pubhic health-related roles are the Centers for Disease Control and
Prevention {CDC). the Food and Drug Administration (FDA), and the Environmen-
tal Protection Agency (EPA). Federal agencies have explicil. statutorily created
regulatory powers passed by Congress: implemented by the Executive Branch; and
interpreted by the federal judiciary to ensure compliance with the U.5. Constilu-
tion, Some of these agencies function as regulatory bodies: others do not. At the
state and local levels, legislative bodies—including state legislatures—act under
state constitutions (o pass statutes creating state and local public health agencies
and boards of heaith, articulating powers to ensure the public’s health, and dele-
gating public health-related powers to government subdivisions and an estimated
2912 local public health agencics.”

This chapter examines the structure of law underlying U.S. pubhc health practice
by focusing on the statutory basis of the federal and state/local infrastructure of the
U.S. public health system, including reation of federal agencies having public health
or related responsibilities and powers under the U.S. Constitution and, similarly, state
and local agencies with public health roles, responsibilities, and powers. The chap-

“ The findings and conclusions m this chapter are those of the author(s) and do not necessarily rep-
resent the views of the U.S_ Department of Health and Human Services or the Centers for Disease Con-
trol and Precvention,
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ter desenbes the structure of law and statutory basis of public health systems and
practice in two main seetions, The first section examines the statulory basis o publie
health practice s the federal level, and the seeond section explores this for state-level
public health systems and practice. These sections also implicate certain key Toun-
dational legal coneepts, including lederalism and preemption, that are highly relevam
o understanding the interplay between legislative enactmemts and public health prac-
tee at all levels.

Statutory Basis of Federal Public Health Practice

The lederal povernment’s statutonly created roles in public health practice dage at leust
10 1796 when, on May 27 of that year, Congress passcd the first National Quarantine
Act, which addressed federal quarantine activities in refation to the states’ enforce-
ment of their own guarantine laws.? In the more than two centuries since then, Con-
gress has acted under a core set of Constitutional provisions L0 pass nUMErous statutes
providing for a broad spectrum of federal rotes in U.S. public health practice. These
statutes have provided for public health systems and the federal government’s involve-
ment in public health practice in at least three ways: (1) ereanon of a federal nfra-
structure in public health through, for example. the strategic and administrative
franfework of the U.S. Public Health Service (PHS). and the explication of authori-
ties and powers for carrying out key public heaith functions (c.g.. quarantine) under
certain circumstances, (2 establishment of federal public health ageacics with explicit
regulatory authoritics and functions (e.g.. FDA and the Oceupational Safety and Health
Administration}, public health nonregulatory ageneies (e.g., CDC), and several other
lederal agencies that have major public health—related powers and dutics {e.p.. EPA
and the National Highway Traffic Salety Administration): and (3) appropriation of
funds to directty support lederal agencies’ work in public healih or for federal agen

cigs 1o disburse to the states for public health activities.

This section begins by providing a historical context for understanding the statu-
tory basis for public health systems and practice at the level of the federal govern-
ment. This historical context reviews selected milestones in Congressional legislation
relating to public health. Following the historical context, the section bricfly reviews
the concepts of federalism and preemption, both of which are major determinants
framing and modulating the relation between federal and state laws involving public
health. The scction then examines organizational schemes for, and provides examples
of, more contemporary, federally cnacted public health and related programs, man-
dates. powers, and practice activitics.

Historic Mitestones in Federal Public Health Legislation

lerof

In 1939, after Congress™ creation of the Federal Securnity Agency and the tra

PHS from its longstanding home in the Treasury Department to that new agency.
then—Surgeon General Thomas Parran observed: “The past 141 years have witnessed
the ¢volution of the Service from a stnall organization, devoted solely to the medical
carc of American merchant seamen. 1o a national health agency. broad in scope and
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manifold in its functions which affect directly or indirectly the health of the people.™
Surgeon General Parran's perspeetive emphasized the historie seope and seale o
federalty legistated changes affecting public health i the United Stues dating from
PHS s origins in {798 and. as noted above, even caelier to at least 1796, when Con-
gress passed the first national act on guarantine

Milestone federal legislation involving public health included creation of jederal
public health mirastructure, establishiment of Tederal public health agengies, appro-
priation of funds supporting federal and state public health activities, and explica-
tion of public health legal authoritics and powers. FFrom the nation’s origing until nearly
the muddle of the 20th century, when the Public Health Service Act of 1944 {PHSA)
was passed, these federal stinutes constituted a broad range of public health inter-
ests, These interests included the federal government’s nsex of gquaranting aethori-
ties, a federal role i o system of prepand medical care Tor merchant seamen than
ultiznately evolved into psut of PHE, promotion of smallpox vaccination, ceention of
a National Board of Health, health inspection of fmmigrants, regulation of biolagics,
lostering ol cooperation with state and local public healil agencies, response to the
influcnza pandemic of 1918-1919. creation of the Nationa! lastituees of Health (NTHI,
and addressing the nursing shortage during World War HH{'Table 2-1). One of these
milestones, the carly and subscquent enactmens of federal quarantine aathorntes, il-
lustrates clearly the formative and enduring influence of federal Liw on U.S. public
health practice.

The tirse National Quariatine Act. an carly pieee of federal legislation involving
public health, also implicated states” rights concerns.? This Act, passed by Congress
on May 27, 1796, limited federal quaranting activities 10 any cooperition first re-
quested by the states in enforcing their own quarantine laws. Enactment of this faw
followed debate within Congress focusing on states” rights and the issuc of whether
guarantine should be a function of the lederal government or of the states. The first
act was superseded by a second quarantine act in [799 with Linguage that strength-
ened the requirement for federal personnel o assist in enforcing state and local health
laws

Ow April 29, 1878, Congress passed 2 new National Quarantine Act, which cre-
ated  “dizcasc-intelligence system”™ managed at the federal level. The Act autho-
nized the Supervising Surgeon General of the Marine Hospital Service to make rules
and regulations for detaining ships either having cases of contagious diseases onboard
or coming from foreign ports in which contagious diseases were present.? Consular
officers in foreign poris were to report 1o the Surgeon General the existence of con-
tagious discases in those ports and the departure of ships from these ports bound lor
the United States. They also were to make weekly reports about sanitary conditions
in those ports. The Surgeon General, in wrn. was required to notify U.S. ports ol
cntry about ships inbound from such originating purts. In addition. the Surgeon
General was to make reports on a weekly basis 1o medical officers of the Marine
Hospilal Service and to state and local public health authorities regarding informa-
ton recetved from the consular officers. The first report, issued July 13, 1878, was
entitied “Bulletin of the Public Health™ and has been cited as the forerunner to loday's
pubtic health bulletin, the Morbidity and Mortdity Weekiy Reporr, published by CDC *
Even though this 1878 legislation resulted in federal-level public health authority,




TABLE 2-1 Selected Milestones in the Early Evolution of Federaily Legislated Policy

Relating to Public Health, 1796-1944

Date
1796

1798

1813

1878

1879

1891

1893

Law and Significance

National Quarantine Act. Passed by Congress on May 27, this Act limited
federal quarantine activities to any cooperatson first requested by the states in
enforcing their own quarantine laws.* The enactment foliowed Congressional
debate about states’ rights and whether quarantine should be a federal or
state tunction. (This Act was superseded in 1799 by a second quarantine Act
with language that strengthened the requirement for federal personnel 1o
assist in enforcing state and local health laws.*)

Act for the Relief of Sick and Disabled Seamen: Effective on July 16 and signed
into law by President John Adams, this Act compelled prepayment of medical
care for merchant seaman and helped lay groundwork for the eventual U.5
Public Health Service.*

Act to Encourage Vaceination. Signed by President James Madison on February 27,
this Act authorized the President to appoint an agent to promote smallpox vaccina-
tion and also provided for letters and packages conlaining vaccine matter to be
sent through U.S. mail free of postage.® It was repealed effective May 4, 1822, a
the recommendation of a Congressional committee investigating a cluster of deaths
in persons who inadvertently had been vaccinated with real smallpox scabs
National Quarantine Act: Passed by Congress on April 29, this Act created a
“disease-intelligence system” managed at the federal level, providing authority
for the Supervising Surgeon General of the Marine Hospital Service {MHS) tao
make rules and regulations for the detention of ships either having cases of
contagious diseases on board or coming from foreign ports in which conta-
gious diseases were present.” The Surgeon General was to report weekly to
MHS medical officers and to state and focal public health authorities regarding
information received from the consular officers. The first report, issued july 13,
1878, was entitled “Bulletin of the Public Health” and has been cited as the
forerunner to the Morbidity and Mortality Weekly Report ®

Nationaf Board of Heaith: On March 3, Congress enacted legislation creating a
National Board of Health and a supporting appropriation of $50,000.% The
Board's roles were to include framing rules and regulations for preventing the
introduction of contagious diseases into the United States; making special
Investigations any place in the United States or at foreign ports; oblaining
information about matters affecting public health and responding to relevant
questions from government departments and the states; and reporting to the
next session of Congress on a plan for a national public health organ:zation,
“special attention being given to the subject of quarantine, both maritime and
inland, especially as to regulations which should be established between State
or local systems of quarantine and a national quarantine system.”

Immigration faw and health inspections: An immigration act passed on March
13 contributed to the expansion of federal quarantine stations during the early
1890s and required the health inspection of immigrants by physicians of the
MH5."" The law mandated the exclusion of “all idiots, insane persons, paupers
or persons likely to become public charges, persons suffering from a loathsome
or dangerous contagious disease” and ¢riminals,

New national gquerantine act: During the international cholera epidemic, President
Benjamin Harnisen signed a new national quarantine act into law that had been
enacted on February 15 with provisions including the requirement that ships
departing loreign ports for the United States must have a bill of health signed by a
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TABLE 2-1 {continued)

Date

Law and Significance

1902

1902

192

1913

1918

1918

LS. consul; authorization for the President to detail MHS physicians o loreign
ports 1o serve in consuls’ offices and inspect vessels; the requirement that ships
arriving in the United States must obtain a certificate of rules compliance from
the federal quarantine officer before passengers were discharged; expansion of
the number of federal quarantine stations; and provisions mandating the
Surgeon General to examine all state and municipal quarantine regulations."
In the case of any regulations deemed inadequate, the Secretary of the
Treasury was empowered to make additional rules.

An Act lo increase the efficiency and change the nome of the United States Marine
Hospital Service: On July 1, the term “public health” was formally institutional
ized within the federal government when President Theodore Roosevelt signed
this act into law, changing the Hospital Service’s name to “Public Health and
Marine Hospital Service of the United States *'7 This act also legalized the
federal government's role in public health by establishing key administralive
divisions {e.g., domestic quaranting, foreign and insular quarantine, sanitary
reports and statistics, and scientific research); providing for an annual meeting
of state and territorial heaith authorities with the Surgeon General; and
empowering the Surgeon General (o prepare and distribute to state and
territorial health authorities forms for the compilation and collection of
stalistics on morbidity, mortality, and ather vital statistics data.

An act regulating biologics: On July 1, the President also signed “An Act 1o
regulate the sale of viruses, serums, toxins and analogous products in the
District of Columbia, to regulate inlerstate traific in such articles, and for other
purposes,”’ ! This act—which was attribuled to concern some physicians had
about the adulteration of smallpox vaccine and diphtheria antitoxin—
established a national system of biologics standards

Act changing name of the Service: Qn August 14, the President signed into law
yet another new name, the Public Health Service."* The act mandating this
name change covered other provisions, including authorizations for additional
federal powers and functions in public health, such as authority for the Public
Health Service "to study and investigate Lhe diseases of man and propagation
and spread thereof, including sanitation and sewage and the pollution either
directly or indirectly of the navigable streams and lakes af the United States.”
Sundry Civil Appropriations Act; This act, signed by the President on June 23,
provided funds to support the new Public Health Service law of 1912."* These
funds included $200,000 for field invest gations; 347,000 and $25,000
earmarked for addressing pellagra and trachoma, respectively; and $20,000
mare allocated 10 the Hygienic Laboratory.

Act appropriating monies lfor cooperation with state agenties: On July 1, Con-
gress appropriated $1,000,000 “[flor cooperation with state and municipal
health authorities in the prevention of the spread of contagious and infectious
diseases in interstate traffic, including the sanitation of areas adjoining mititary
and naval reservations and Government industrial plants, in order to properly
to safequard the health of the military forces and Government employees,”'®
Authorizations for combating venereal diseases: On July 9, Congress passed
legisiation authorizing the establishment of a Division of Venereal Disease in
the Public Health Service and broadening the scope of control activities Lo a
|mint effort by state health departments and the Public Health Service,'”

Lorviarr]
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TABLE 2-1 {continued)

Date  Law and Significance

1918  Appropriations to caunter the Spanish infiuenza pandemic: On October 1,
Congress appropriated $1,000,000 for response efforts to the “Spanish
influenza” pandemic.'® The Public Health Service’s Director of Interstate
Quarantine was made responsible for managing these funds.

1921  Sheppard-Towner Act providing for grants-in-aid to states: On November 19,
President Harding signed this act which expired on june 30, 1929."" On the
basis of a grants-in-aid model used to promote road building, this act provided
federal grants to establish state centers for teaching mothers about prenata
and infant care and created a Federal Board of Maternity and Infant Hygiene
with authority to approve states’ plans for use of the funds.

1929 Act establishing the Narcotics Division: On January 19, President Coolidge
signed into law an act establishing the Narcotics Division of the Public Health
Service which specified the creation of two hospitals for confining and treating
federal prisoners addicted to certain drugs and addicts whe voluntary pre-
sented for treatment.?® The unit's name eventually was changed to the
Daasion of Mental Hygiene.

1930 Ronsdefl Act creating the National institutes of Reolti: On May 26, President
Hoover signed into law the Ransdell Act passed in order “To establish and
operate a National Institute of Health, to create a system of fellowships in sard
institute, and to authorize the Government to accepl donations for use in
ascertaining the cause, prevention, and cure of disease. . . ."*!

1935 Title VI of the Social Security Low. The Public Health Title (Title Vi) of the Social
Security Law of 1935 authorized annual expenditures of up to $2,000,000 for
“the investigation of disease and the problems of sanitation.”? In October
1936, Surgeon General Parran reported that “[u]nder the provisions of the
Social Security Act, a national health program has been made possible for the
first time in the history of the Public Health Service” and that this program,
implernented with the advice and assistance of the state health officers, included
grants-in-aid to the states which especially addressed venereal disease control.

1939  Impoct of the Reorgamzation Acti As a resull of the Reorganization Act—which
combined federal health, education, and welfare agencies—at the close of the
fiscal year on June 30, 1939, the Public Health Service was transferred from the
Treasury Department to the Federal Security Agency.?* Other organization:
included in the Federal Security Agency were the Children’s Bureau, with
programs in maternal and child health services, and the Food and Drug
Administration, formerly of the Department of Agriculture.

1943 Law creating Nurse Corps: The United States Nurse Corps bill, aimed at solving
the nursing shortage of WWIl by providing financial support for nurse educa-
tion, was signed into law by President Reosevelt in June 1943.% This legislation
was to be administered by the Public Health Service

1944  Public Health Service Act: Enacted on july 1, The Public Health Service Act of
1944 (Public Health Law 410) recodified Pubtic Health Service laws,
consolidating and revising existing legisiation.** One provision empowered the
Surgeon General to “make grants in aid to universities, hospitals, laboratones,
and other public or private institutions and indviduals,” providing a legislative
basis for grant support for expanding research beyond cancer. This law also
created a new Division of Tuberculesis Control.

Source: Unless otherwise indicated, adapied from Furman.!
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language inserted within the Act reflected onpoing debate about state and local roles
in public health, including a stiputation that such rules and regulations must not “eon-
flict with or tmpaur any samtary or quaraniine laws or regulations of any State or
municipal authorities.™

Coniemporary federal guarantine aathority resides in Section 361 of the PHSA™
Under circumstances described in this statute. the U.S. government has the authority
to make and enforce regulations necessary o prevent introduction. transmission, and
spread of communicable discases from forcign countries into the United States and
from one stale or possession 10 another.” Such regulations arc found a 42 CFR..
Parts 70 and 71. and address both interstate and foreign quarantine. By Executive
Ordcr. the communicable discases are specilied for which individuals are subject 1o
apprehension, detention, and conditional release (see Executive Qrder 13295 of Apnl
4, 2003, as amended by Exccutive Order 13375 of April 1. 2005). The following
communicable diseases are listed in the executive order; cholera: diphtheria: infec-
tious tuberculosis: plague: smallpox: yellow [ever: viral hemorrhagice fevers (Lassa,
Marburg, Congo-Critnean, South Amenican, and others not yet isolated or named),
severe acule respiratory syndrome: and influenza caused by novel or recmergent
influenza viruses caustng. or having the potential to cause. a pandemic.

Federalism and Preemption

The concepts of both federalism and preemption are important determinants affecting
the interplay hetween federal and state faws involving public bealth. These concepts,
defined more fully clsewhere in this book (see Chapter 3), are briefly reviewed here
hecause of their critical relevanee 1o understanding the operation of legislatively en-
acted laws in relation to public health practice at the federal, state, and local levels,

As is the case for many services provided and some arcas regulaled by govern-
ment. public health practice in the United States is carried out within a dual govern-
ment and legal system of lederalism. Federalism is the relationship and distribution
of power between the individual states and the national government,™ In this sys-
tem, and under the U.S. Constitution. cach of the 50 states pusscsses substantial inde-
pendent legal authority but also is subject o the federal government’s legal authorities,
which overlap those of the states.® The lederal government, under the U.S. Consti-
tation, is i government of limited powers. possessing authority only when expressly
or implicdly grounded in the U.S. Constitution. All other powers are reserved to the
states or to the people.® The 18 express powers begin with the essential General
Welfare Clause, include the Commerce Clause, and conclude with the Necessary and
Preper authority to enact all laws appropriate (o its powers. ! Public health in the
U.S system of federalism comprises laws, agencies, authoritics, and exercise of powers
at local. state, and federal levels of povernment.

Preemption refers to the power of the federal governmenti to prevent or preclude
state cfforts to regulate a particular arca or, similarly. for state government to pre-
vent local efforts to regulate. More specifically. under the Supremacy Clause of Ar-
ticle V1 of the Consltitution, when direct conflict exists between a federal statute (that
has independent constitutional grounding) and state statute. then the state law must




52  LEGAL BASIS FOR PUBLIC HEALTH PRACTICE

yield to the federal law (i.c.. the federal law preempls the stae law), and the state
statute cannot be enforced to the extent of the conflict. The Supreme Court recently
underscored this when it stued, “The Supremacy Clause unambiguously provides
that if there is a conflict between federal and state law, federal law shall prevail.™

Some intricacies of the preemption principle arc illusirated in the potential opera-
tion of federal and state quaranting authorities. Although preemption may be found
without express statutory language indicating that it applies. in the quarantine stat-
ute, it specifically states that neither Scction 361 nor regulations promulgated under
its authority shall supersede any provision in state law, unless it conflicts with the
excreise of federal authority (sce 42 US.C. §264[c]. added in 2002 by Public Law
107-188). A stale’s exercise of its quarantine authority. even if the Depariment of
Health and Human Services (DHHS) believed this authority 10 be wrongly assericd,
probably would not conflict with an exercise of federal authority. Thus, although
regulations implementing the gquarantine statute provide lor the assertion of federal
autherity when it is determined that “inadequate tocal control™ exists, this is not likely
10 authorize federal precmption of state authority when it belicves a state has wrongly
imposed quarantinc.

In addition to the precmption principle applying in the situation of a federal-state
conflict, preemption may be found under other conditions, including when Congress
acts to cover or “occupy the ficld” (e.g.. in the field of nuclear regulation, when
unilorm national standards are needed. and when interests of the lederal government
are at stake. Similarly, a staie legislature may “preempt” ihe exercise ol local power
by a subdivision or inferior government unit by adopting legislation that covers an
arca of concern also covered by a local ordinance. Therefore. even though a munici-
pality may have the power to adopt a regulatory ordinance or 1o impose a tax, state
fegislation may preempt the municipal power or the local ordinance may be beld o
conflict with the state statute. For example, in relation Lo ¢fforts to establish tobacco
smoke-lree indoor eavironments, preemplive state legislation in some states may
prohibit communities from enacting laws that are more stringent than state law. As
of December 31, 2004, a total of 19 states had at least one type of preemplive provi-
sion for smoke-free indoor air legislation.*

Federally Legislated Public Health:
Mandates, Powers, and Programs

The basis for Congress to enact legislation nvolving the federal government i pub

lic health derives [rom grants of power enumerated by the Constitution. These pow

crs reside espocially within Article 1, Section 8, and include the Commerce Clause
—which permits Congress to address health through regulation of witerstate and for-
cign commerce—and the Tax and Spend Clause, which enables Congressional leg-
islation to cover health through revenue generation and spending in support of the
general welfare and public good, tax burdens that deter health-risk behaviors, and
1ax relief that creates incentives for health-enhancing activities (sec also Chapter
1).4.4. Constitutional delegations of authority also could allow Congress Lo emict
statutes related to the pubhic's health by way of plenary authoruy over immigration
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matters. und regulation of the mails through empowerment o establish post offices.™
:‘\m)lhcr Article 1 provision implicated tn Congress® ability to enact laws directly and
indirectly aflecting public health is the Necessary and Proper Clause (Article [, §8,
€I, 18), which permits Congress Lo legislate on a spectrum of matiers not spcciﬁcullly
teuched or in the Constitution.

The remamder of this section is divided into three subscctions outlining three broad
categorics of federal statutes involving public health, These categories include stat-
utes that (1) create federal public health infrastructure: (2) establish ederal public
health agencies, programs. and services; and (3) appropriaie funds supporting fed-
eral and state public health activities.

Statutes Creating Federal Public Health Infrastructure

Federal statutes creating federal public health infrastructure include laws that
establish personnel frameworks, such as PHS itsell. and laws explicating authori-
ties amd powers. such as federal quarantine authority. The category of statutorily
created infrastructure also includes laws that. while not creating agencies, might
otherwise affect both regulatory and aonregulatory agencies. Examples of this cate-
gory are laws governing the management and safekeeping of or access to informa-
ton maintained by pubklic health agencics, such as the lederal Freedom of Information
Act, the Health Insurance Portability and Accountability Act. and the federal Pri
vacy Act (sce also Chapter 10). as well us laws such as the {ederal Administrative
Ifroccdurc Act, the Federal Advisory Committee Act. and the Paperwork Reduc-
Lion Act. which establish operating principles and rules for certain activities car-
ricd out by federal agencies,

Legislation authorizing federal public health powers is found in the PHSA. which
was first passed by Congress in 1944 and codificd to Title 42 of the United States
Code. At the outsel. those authoritics set forth the organizational structure Tor fed-
cral agencies authorized o carry out public health functions (or the Exccutive Branch:
gave broad authoritics for carrying out certain public health functions: and estab-
!ish_cd Lfclulimlship.-. with ather entities {e.g.. forcign, state, and local govermments:
institutions of higher cducation: and other private nonprofit institutions, for-profit
organizations, and individuals concerned with public health). PHS was established
in whal now is DHHS, and its power was delincated in numerous sections of the
PHSA.

The Secretary of Health and Human Services carries out the power of PHS under
Scc.lion 301 to “conduct in the Service. and encourage. cooperate with, and render
alsmsl:mcc to other appropriate public authorities, scientific institutions, and scicn-
tists in the conduct of. and promate the coordination of, research, investigations,
cxperiments. demonstrations. and studies relating 1o the causes, diagnosis., treat-
menl. controd, and prevention of physical and mental discases and impairments of
man. .. ."% This scction provides these sweeping powers in the context of a spec-
trem of activities, including making grants to universitics, hospitals, laboratories, and
Olhf.!l" Public or private institutions. and to individuals; allowing the sharing of PHS
facilities with appropriate public authorities, health officials, and scientists cngaged
in special study: providing for treatment of persons at PHS instilutions, hospjtals,
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and stations as part of a study; making available weehnical advice and assistance on
relevant statistical methods, as well as the practical application ol public health
rescarch: and supplying to individuals and entities, for rescarch purposes. substances
and Tiving organisms.

The passage of other provisions within the PHSA 15 responsible for the strong and
enduring relations between Tederal and state public health authoritics. For cx;un!)lc.
Section 311, entitied Federal-State Cooperation, authorizes four important powers. First,
this section explicitly addresses the imposition ol quarantine and response by public
health authorities at both the federal and ste Jevels. Specifically. it allows the Secre-
tary to accept from state and local authorities “any assistance in the enforcement _ul'
quaranting regulations made pursuant to this Act.” The Secretary is required o :.lssu;l
state and local authoritics in eaforcing “their quaranting and other health regulations™
and is expected to help those authorities in preventing and suppressing communicable
discase and in other public health matiers, and to advise on matters relating to the pres-
ervation and improvement of public health in those jurisdictions. A second power given
1o the Seerclary is o encourage cooperative activitics between the states in planning
for their current and future public health needs and establishing and maintaining ade-
quate public health services and other public health activities, For exaunple. CDC de
veloped a “best practices™ guide for states, based on the demographies and unigue needs
of cach state, thit can be used 1o custom design and implement wbacco-control pro-
grams that effectively prevent and reduce tobaceo use, Elements of such a program
could include initiatives aimed at cessation and counter-marketing. and enforcement
of ordinances and laws prohibiting smoking in public places or sales of tobacco prod-
ucts ko minors. Surveillance and evaluation also are key contributors to implementing
a successiul tobaceo-control program. The “best practices™ guide is particularly vsctul
because it includes estimated costs for these programs.

A third power described in Scction 311 authorizes the Seerctary of Health and
Human Services to “deploy” personnel, equipment, medical supplics, and “other
resources of the Service and other agencies under the jurisdiction of the Secretary™
1o controt epidemics of any diseasc or condition and to respond to other health emer-
gencics or problems. To cooperatively plan for emergencics and other public heaith
problems, this provision alse allows for the Secretary to enter into agreements be-
tween PHS and public and privaic community health programs and agencies. Finally.
under the federal-state cooperation authoritics, the Sceretary is granted broad authority
tef temporarily lend aid and assistance to stale and local authorities who request it in
responding te health emergencies: the Sceretary may seck reimbursement of such
aid if it is determined to be reasonable.

Statutes Establishing Federal Public Health Agencies,
Programs, and Services

Through statutory cnactments, Congress has created federal agencics that Imvf: a
broad spectrum of responsibilitics for programs, services, and other activities afiecting
the public's health, Thesc agencies may be fundamentally regulatory or nonregulatory.
Examples of fundamentally regulatory agencics are FDA and the Occupalional Safety
and Health Administzation, both of which possess congressionally delegated powers
for policy development, rulemaking, and adjudication (see also Chapters 15 and 22).
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An example of a fundamentatly nonregulatory agency is CC, which (with several
exceptionst has not been given rulemaking or other such congressionally delegated
powers, In addition to their rulemaking powers and roles. regulatory agencies may
be responsible for enlorcing certain statutes. For example, EPA enforees provisions
of the Clean Air Act and the Federal Insecticide, Fungicide, and Rodenticide Act. as
well as numerous other environmental statutes (sce also Chapier 207,

Although the broad authorities o seetions 301 and 31 1 of the PHSA might appear
to suthicienly enable PHS to address public Tealth matters on ale federal Tevel, the
PHSA and other statutes in Fact provide PHS with many additional stamory authori-
ties that are discase-, condition-, or populition-specific, These authoritics cover a wide
range of public health matters and epable a varicty of public bealth responses, Such
anthorities include programs and funding to address memal health and sebstance-
abuse disorders conducted by the Substance Abuze and Mental Health Services
Administration. whise grants te states. territories, federally recognized iibes or tribal
orgamzations. and privale nonprofit community-bascd organizations, among others,
provide for comprehensive subsiance-abuse and mental health elinical trestment and
recovery support. An important responsibility of the Substance Abuse and Menital
Health Services Administration™s Center for Substance Abuse Prevention is its com
pliance oversight of the Synar Amendment. a taw found at 42 1U.8.C. 300x-26. re-
quiring that, as a condition of receiving federal funding, states have luws prohibiting
the sale and distribution of tobaceo products 1o any person younger than age 18 years
tsee also Chapter 18). Additionally. the Health Resources and Services Administra-
tion (HRSA), another PHS agency. provides for a wide range of health-care services.
including programs for delivery of HIVIAIDS services. primary health care. mater
nal and child health. health professions. heatth-care systems. and rural health policy.
Through such funding mechanisms as prants, contracts, and foans, HRSA carries oul
its misston to lead and dircet programs and activities that will improve the health
services for all people of 1he United States,

In addivon 1o autherizing public heaith scrvices and activities, federal statutes creute
the orgaamzational infrastructure to conduet those activitics, For example, the numer-
ous institutes of NIH are autherized explicitly in the PHSA, By comparison, HRSA
and CDC were not created by statute, although (as noted above) they have specific
authonties throughout the PHSA. HRSA. as it is known and organized today. for-
mally was established through a reorganization published in the Federal Regisier in
September 1982 (47 FR 38409). With Congressional approval, CDC was established
m 1946 us the Communicable Disease Center (formerly the Malaria Control in War-
time Arcas).”” Whether by administrative action or statutory design, agencies of PHS
are legally authorized to carry out a remarkable number of programs and activitics
that are funded in the billions of dollars.

Statutes Appropriating Funds Supporting
Public Health Activities

Although Section 311 does not provide for awards of grants 1o states and their
political subdivisions. the Secretary of Health and Human Services is authorized 1o
make grams to such entitics in numerous other sections of the PHSA, including the
aforementioned Scetion 301, Provisions throughout the PHSA generally provide for
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a ceiling ol financial support for states: Congrc.\‘sio.uul ;|;?pmpri.|lmns cmnnmlcclh
determine whether such authorized appropriations will be funded .xr!d at what Icw’:is.
The appropriations law that Congress passes every ﬁsFaI year Im: the operation
and activitics of DHHS serves more than the tegal authority I.or {unding lFu: depart-
ment: it also provides substantive law. For example. it nutho-n/.cs the receipt of user
fees into the CDC account when the agency is legally authorized to cha.rgc user .I‘ccs.
such as for preparation of biologic products for use in Eht.: lalboramru?s ol privale
catities. CDC may not, however, use funds available for injury prevention and con-
ol 10 advocate or promote gun control.
m.l't:.:l ‘:ls the fcdcrz?l gnvcnfncnt uses the uulhorilic.s" in ll}c PHSA and D!—!HS :np:
propriations to build and maintain critical relationships with state and local pt.lh.llt.
health authoritics, Section 307 of the PHSA (42 U.S.C. 242!) ul.luws t.:ulluhor.umn
and consultation by DHHS with other countrics in endeavors in ‘blumcd_lc_a! rcsc.urgh.
health-care technology. and health services rescarch and su.m..-.lwal ncuwlrcs: Wl‘n le
permitling a varicty of collaborative activities and nulh_urlzmg the c.xpcndlu'm. u.l
federal funds and use of resources from foreign countries, this section roquires 2
showing that the activity undertaken, or funding spent, was to advance or improve
the health status of the American people. o )
Stalutory authorities also have provided Tor establishment of prlv:l_lc_ mm[?mhl
foundations to support the work—both financially and lhrough the provision .ol vol-
untary services—io two PHS agencies, CDC and NIH. In this and f)lh.cr WaYs, CI?C
and NIH can accept gifts that support the agencies” respective nnssmns..ln recent
years, the foundations huve raised several million dollars and helped I'urt'llllulc op-
portunities for scientists and other health experts to support the work of CQC ur:d
NIH. including at their lacilities, often in argis that mhcrvfusc wn‘uld not be Ium..ls.:jl
through Congressional appropriations. Addiuunully‘ the foundations hwf:. ‘v\.r‘(ll‘k(l:)
1o promote development of public-private partnerships that serve the agencics’ pub-
lic health and biomedical rescarch missions.

State and Local Public Health Systems and Practice

The Nature of State Law

At the level of state and local governments, both kaw and lezal uulhor_ity diﬁ_’cr mzfrk-
edly {rom national-level law and authority. The fact 1.hul \'lalc‘law differs lrmTl I-cd‘
cral law is only the beginning of the complexity in this area, for no lwcl'; states have
identical constitutions, and within cach state exist » wide riange ol public health law
and authority among the varicty of local goverminents.* Public health lzl_w at the Icwlnj‘l
of stale and local governments is grounded in their unique legal status in vur consti-
ional system. :
wt[l:n:;;:-u:( to the federal government structure, the nature of fundamentai legal
authority of state governments is that pienary authority cxists in l.hc stale as cxprcsacq
through the state legislature, The state legrslaure has all authority except .md unless
linited by the state constitulion. State cunsl;luliun.s generally exist as himits on lh]c
inherenl power of the state. not as grants of authority to the state government. Both
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state and local governments are constrained by the Tederal Constitution alihough
the U.S. Supreme Court has resurrected in the last decade conceptions of staes® rights
as against the federal government in ways not scen since immediately before the Civil
War =4 With (his different paradigm Tor the allocation of power and authority al
the state level, state constitutions stil] retain many provisions that parallel the federal
Constitution. such as fundamental rights (due process and cyual protection) and lib-
erties (free speech and religion).

State constitutions tend to be relatively silent on the topic of public health. Pos-
sible explamations for this include the relatively recent history of diversification of
program roles and responsibilities that state and local government agencies have for
public health, the plenary legislative authority of state governments, and the fact that
when many states” constitutions were wrillen, public health services were assumed
16 be within the power of the government. Regardless of the reasons, [ow cxpress
references o public health exist in sate constitunons today. New York and Wash
Inglon are two ol the lew exceptions. and cven these (end to confirm the inherent
authority—Lbut nol the obligation—aof the state 1o legislaic in the field of public healih 454
The Kansas constitution is one of the lew that impose an affirmative obligaticn on the
slate lo meet public health needs., and this is in the context of “institations for the benetit
of mentally or physically incapacitated or handicapped persons, ™

No twa states possess identical legal frameworks for public health, This heteroge-
neity of law and public health iy compounded by the complex allocation ol authority
between state governments and the mukltitude of local governments that exist in ¢ach
state [counties. cities, lownships, villages). As a threshold proposition, local govern-
ments m the United States have no spectal standing or rights under the federal Con-
stitution.* The righs, powers and authority of local govermments are cither delegated
by the state legislature or derived directly as & gram of authority from the state con-
stitution. The extent of local Eovernment authority and autonomy (o legrslate and 10
regutie is loosely referred to as local government “honwe rule.™

Mimy states, particularly those in the Midwest, follow o dactrine known as “Dillon™s
Rule.™ Developed largely in the 19th century, this doetrine provides that local pov-
ernments have only such authority and power as is expressly granted to them by the
legishatere, In the face of fegislative silence on an issue—such as Tocal regulation of
handguns ur of smoking in pubiic Macilitics—or ambiguity in the interpretation of a
statute, Dillon’s Rule is commonly invoked o deny the legal autherity of a Jocal 2ov-
erbment {o act.

The strongest form of Jocal government home rule powers is found in states where
the state constitution cxplicilly srants legal awthority tolocal governments. This “con-
stitutional home rule™ typically provides that countics or municipalitics {or both) may
exercise cerliin powers on behialf of the inhabitants and property within their juris-
dicttonal boundarics. When the constititionat provision direetly authorizes 1 focal
government (o exercise “police powens™ or o act in pursuit of “the gencral welfare,”
the Tocal government will have broad authority to act in the ficld of public health
undess and until the siate legislature limits such autherity. An example of 3 strong
vonstitutional home rule provision for public health is the grant in the Wlinois consti-
twtion of “the power ta regulate for the protection of the public health * Georgia's
constrtution has a parallel provision authorizing counties and municipalities 1o pro-
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vide "public health facilitics and services, including hospitals, ambulances and cmer-
gency rescue services. and animal control,”! However, even when a constitutional
provision addresses public lealth powers of local governments, such authority is likely
1o be subject 1o being overridden by a “gencral law™ in which the stale legislawre
specifically addresses the subject matier.”

When 4 state constitution does not address home rule powers of local governments,
the must common approach is for the slale to cnact general legishation that summa-
fizes. or Lists, the powers of locat governments. Known collectively as “legislative
home rule.” such statutes arc the primary source of powers ol the local governments.
As with constitutional provisions. il a state’s general statulc on municipalities, coun-
tics. or other local governments contains a broad grant of or provision for “general
welfare™ or “police power.” then such a provision will provide sulficicnt authority
for at least the basic range of public health regulation and licensing. Some states have
yet another variation on this allocation ol power: staie grant to a speeific city of a
“charter.” These charter citics most commonly have 4 much broader and stronger
range of home rule powers.

When a local government has apparent authority to act in the field of public health.
it will in most instances still be subject to the possibility of state legislative action
that limits. restricts, or contradicts loeal action. This “preemption” of local actions
by state law dircctly parallels federal preemption ol state law as noted above (also
see Chapter 3). As creatures of the state that depend primarily on delegated author-
ity, local governments may fingl that state law preempts ordinances addressing pub-
lic health issucs. Such precmption can occur cven when the stale chooses A 1o
regulate the subject matter but simply to deny authority to local governments o regu-

late in that ficld. ¥

Sources and Definitions of Public Health Authority

The sources of public health law at the level of state and local governments arc as
broad as the range of topics that fall within the meaning of public health. One com-
mentator has suggested lour basic categories ol public health exist in the context of
law and policy: health promotion and discase prevention: assessiment, data collee-
tion. and data analysis: medical services: and leadership and policy development. ™
Given this broad range of activitics that may existat the state and local levels, one is
not likely Lo find a single statute, a single ordinanee, or even a single adminisirative
agency that encompasscs the enlire scope of law and public health, For example, in
a given state, the operation of mental health facilitics may rest in an express consti-
tutional provision. while at the same time no express constilutional or statutory au-
thority may exist for compulsory vaceinations—Ieaving such authority Lo be grounded
in the state’s “inherent” police power.

State and Local Public Health Systems

Under the constitutional doctrine of reserved powers, the 50 states retain enonmous
authorily to protect (he public’s health. The statcs shoulder their broad public health
responsibilitics through work carried out by both state and local health agenics. Tra-
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dittonally. state health departments exercise “border-to-border™ regulatory authonty,
whercas local health agencies act within a smalier regeon, such as a county or city.

Although state and local health agencics are the backbone of the nation’s public
health system, even at the state level. public health responsibilities extend well be-
yond the “health department.™ Many other public-sector, as well as private-scctor,
organizations also play key roles in public health. For example, school boards help
c.nfm'ce mandatory vaccination requirements: samtation and water supply authori-
Fics manage waste and protect drinking supplies: and tocal hospitals and private health
insurcrs may support local chinics and related outreach programs. In recent years,
stale labor departments have supporicd workplace smoking restrictions in an cffort
1o protect cmployces from health hazards assocrated with exposure Lo environmen-
tal tobacco smoke.

The relationship between state and local health agencics can be structured in differ-
ent ways. As discussed previously, certain municipalitics and counties may have “home
rule™ authonty that grants the local jurisdiction preeminent responsibility for establishing
and enforcing health standards. New York City and Baltimore operate in this manner
Not ali localitics, however, ave afforded this type of independent authority, Many local
health agencies exercise powers delegated to them by the state health department. In
addition, a state icgislature may pass a stawte imposing direct responsibilities on the
local department. Regardless of the source of tocal health powers, state law will gener-
ally vest responsibitity for excreising these responsibilitics in a policy-setting body such
as a city council. board of county commissioners, or board of health. The local health
officer typically functions as an agency s chief exccutive officer and supervises the staff,
who inplement the programs on 2 daily basis.

On a broader level, states olien consolidite core public health functions into some
form of “state heslth department.” No single model best describes the “typical™ state
department. In recent decades, however, as health expenditures have absorbed larger
portions of staies” budgets, a trend has existed toward the creation of omntbus agencics
r(;k‘.Pnns:blc for an array of health-care delivery and financing (unctions. These organi-
zations may combine traditionai public health activitics with environmental programs
or wilh other human service agencies. These organizational arrangements are not neces-
sarily static and ¢volve over time as a function of new initiatives and lunding mandates.

This movement toward consolidation of health functions into a single cabinet-level
agency is illustrated by the statutes crealing the Maryland Department of Health and
Mental Hygiene (DHMH) and its related county health departmenis.d This compre-
hensive health ageacy was not ereated from whole cloth, Instead. DHMH. like other
comparable agencics, evolved as community health priorities changed and scicatific
capubilitics evolved. For cxaraple, Maryland's first psychiatric hospital was chartered
by the legislature in (he mid- 1 8th century. The state’s current mental health code, which
[_)HMH administers, descended divectly from this initial statwtory act, A similar evolu-
Gonary process began in 1933 when Maryland s Commissioner of Health invited the
Rockeleller Comimission to study the state’s antiquated “bedding and hygiene™ laws,
The resulling recommendations formed the basis for Maryland®s modern public health
code. The Maryland DHMH was formed in 1969 to administer these provisions,®

In its modern form, DHMH s dirccled by statute to “adopt gencral policy for, and
adopt standards to promote and guide the development of. the physical and mental hy-
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gicne services of the [state] and its subdivisions. ™ Maryland's Secretary ol Health and
Mental Hygiene acts as the agency's chief excculive officer and is “responsible for the
health interests of the people of [Maryland] and shall supervise generally the adminis-
tration of the health laws of this State and its subdivisions.™** As a part of this mandate.
the agency exercises cach of the traditional public health functions. In particular. DHMH
plays a leading role in statewide discase prevention efforts (sce Health-Gieneral Title | 8),
health statistics recordkeeping (see Health-General Title 4). provision of medical ser-
vices (see Health-General Tiles 7, 8, and 10D, and overall policy development (see Health-
General Title 19 and $2-105]c|) (requiring, respectively. development of both a “State
health pian™ and a more specific “State health improvement plan™).

Also. like other omnibus agencies, the scope of DHMH's statutery responsibili-
tics has changed over time. For example, environmental and juvenile service pro-
grams have been reorganized into their own cabinet-level departments. and in recent
decades, health-care financing responsibilities have grown substantially. DHMH
administers the Medicaid Program (sec Health-General Article Title 15) and funds
an claborate system of care for persons with mental and developmental disabilitics
(sce Health-General Article Titles 7 and 10). Morcover. the agency licenses all health-
care professionals, sets hospital payment rates, and controls health-care facility ex-
pansion through a certificate-of-nced program.

Regardless of the organizational design of the state ageney, several key powers
and responsibilitics are cssential to the operation of a public health system. First some
entity typically is given overall responsibility lor protecting the health of all resi-
dents of a particular jurisdiclion. As alrcady noted, in Maryland, the Secretary of
Health and Mental Hygicne is “responsible for the health interests of the Stale™ and
1s given cxplicit authority te “carry out and enforce the provisions of [the health)
aricle . . . (see Health-General Article §2-104]m]). In the absence of more specific
language, this plenary grant of authority is the basis {or many public health mea
sures. Sccond, the agency often is afforded “rulemaking™ power. which permits ex-
ecutive branch officials to propose regulations needed 1o implement public health
programs. [n Maryland, the Secretary “may adopt rules and regulations 1o carry out
the provisions of law that arc within the jurisdiction of the Secretary™ {sec Health-
General Article §2-104[b] ). Finally, the publie health agency must have impheit or
explicit authority to conduct the business of health care. In parhicular, agencies need
the legal authority to reccive funds, collect fees, make grants, issue contracts, and
enter into cooperative arrangements with public and private entities (see Health-

General Article Titles 2, 11, 15, 16, and 18)

In addition to these generic responsibilities. stale health codes authorize stale and
local officials to engage in a range of more specific public health functions. Some of
these responsibilities and functions predate the formation of the nation. Many other
measures intended 1o enhance health status have grown incrementally over the last two
centuries. Part of this growth may be attributable to the inclusion of censlitutional
protections in otherwise traditional public health-related statules. Gne modern ver
sion of illustrative public health functions is found in the Turning Point Model Public
Health Act (Table 2-2}.°" In comparison, the stiie law olien will be more detled than
its Model Act counterpart. Today. state licensing statutes—regardless of whether they
regulate restauramts, doctors, or hospitals—are unlikely to be adopted without some
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caunciition ol legislative intent. State officials and legislators involved in framing
new pL_lbIl: health measures typicaily join with intercst groups to detine the scope oél:
the legislative grant of authority and to specify the parameters of the new rc‘vuls:;)
program, ¢ ”
In _Maryl;md‘ although the state health code addresses each of the public health

l'uncum?s.shown in Table 2-2, implementation of these programs 15 not sofely the
rcsp(m-u.bllily of a state health department. To the conlrary., cilizens cxpcczl their lo-
cal officials to respond to needs and complaints relaled W public health, For example
they may contact the local clinic 1o obtain vaccination schedules, the suni!ationl:t.‘lc-‘
partmeny to report rodent infestations. and the county health department to complain
about possible foodborne discases or outbreaks, Knowing this, state legishitors can
choose 1o deiegate primary oversight of these functions to 4 local bonrd-ni‘ hcall.h In
Maryland, cach county has a local board—comprising the county commiwoucrs: or
members of the county couneil—which appomts the local health oﬁicc; with bthc
appfnval. of lhf: state’s Secretary of Health {see Health-General Article §3-202). In
Icon_-um:uml with the county health officer. the board of health implcmcnl(s state and
ocal h.c'.lllh laws. Except for arcas where 2 counly exercises independent h;)lnc ;ulc
authority, Maryland’s Secretary of Health and Memat Hygiene and the focat health
officer work together to implement the statc's public health programs, ‘

TABLE 2-2 Cor_e Public Health Functions and Comparison of Selected Provisions from
the Model Public Health Act and Maryland's Health-General {HG) Statutes

Core Public Health
Function

Disease surveillance
activities

Maryland Statutory

Model Act Provision* Provision

Agency may investigate and
obtain reports about conta-

gious and infectious diseases
(HG §18-102)

Agency may collect

information needed to
“further the missicn or
goals of public health”

) ) (§5-102)

Disease control activities Agency may use powers Local health officer shall “act
to “prevent [and] control® immediately” to halt the
public health threats spread of infectious or
(§5-101} contagious disease

(HG §18-208)

County board of health may

“adopt and enforce” rules on

“any nuisance or cause of

disease” (HG §3-202)

Gver 500 pages of statutes

governing facility and

practitioner licensing require-
ments (Heailth Occupations
and Health-General Articles)

Authority to abata
nuisances

Agency may order owner
to “avoud, correct, or
remove” nuisance
(§5-111)
Agency shall license
business or activity “that
may be detrimental 10"
public health—includes
food service, health-care
facilities and practitioners
(85-110)

Authority to adopt
licensing standards

* Adapted fratn the Tuming Point Collaborative Modol Act "www turningpointprogram.org). +
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Moust regulatory bodies, including state and local health depantments. can choose
10 enforce Lheir public health objectives by either (1) adjudicating individual cases
or (2) adopting broader rules or regulations that will govern resolution of the prob-
lem for all affected members of the public. The calculus for choosing the appropriate
enforcement mechanism can be complex, However, once an enforcement aclion is
under way or a regulalory standard is challenged in litigation, a degree of judicial
deference ofien is afforded the agency’s expert policy judgments. The stale’s Ad-
ministrative Procedure Act may establish deferential standards for judicial review of
an agency’s scientific or regulatory decisions.®

To achieve o particular public health objective, mere statutory authority of a
health department to take certain actions may not alone be sufficient. Rather, the
regulatory body should be able to persuasively convey Lo citizens why certain ac-
lions are in their self-interest. When these persuasive measures fail to achieve the
nceded outcome, the state or local health department then may use defined legai strat-
cgtes and mechanisms Lo achieve these ends (Table 2-3 and Table 2-4)

A limited number of legal mechanisms (e.g.. regulations and injunctions) allow
state and local agencies 10 implement public health policies. Depending on the cir
cumstances, some mechanisms more effectively proteet the public health than oth-
ers. Regulations are broad-based but difficult to adopt and expensive to enforee,
Injunctive actions secking abatement of a specific nwisance can be crafted to quickly
address partecular conditions or threats. However. injunctions have fimited utility

where the threat is posed by numerous individuals, cach of whom has “a different
story to tell.” The following example illustrates how, when confronted with an cmerg
ing threat, public health authoritics might consider the relative merits of several
legal interventions (Box 2-1). This process of considering interventions raises two
fundamental questions. First, docs the state or local official have the legal authority
to respond 1o the problem? Sccond, given the interplay of lederal, state, and local
laws, whai 1s the most effective means of responding to the threat? This complex
interaction between powers and practical constrainis. and between mandated stan-
dards and voluntary compliance, can make the practice of public health law as much
an art as a science.

Summary

In this chapter. we aimed to examine the structure of law under the LS. Conslitu-
tion, which frames and specifies public health practice. In paruicular, we focused
on the statutory basis of the federal and state public bealth systems. The basis for
Congress 1o enact legislation involving the tederal government in public health
derives lrom grants of power enumerated by the Constitution. including the gen-
cral wellare clavse. the Commerce Clause, the Tax and Spend Clause, and the
Necessary and Proper Clause. The federal government’s statutorily created roles
in public health practice dalte to the late 18th century. Since then, Congress has
assigned the lederal government a spectrum of roles in public health practice by
passing laws that create federal public health infrastructure; establish federal pub-
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TABLE2-3  Selected Legal Strat i
BLE egies and Mechanisms f i
ﬂ)]EClIVQS and Related Limitations B

Legal Strategies for Ac_hieving

f’ubﬂc :Iealth Objectixes Limitations on the Use of This Legai Strategy

State legislatur i >n of legisiation m i
i, ;_':awte © enacts public ::;ztlon of legislation may require several months or
Legislative amendments may modify meaning and
scope of original legislative proposal.
Difficult to revise statute in subsequent years,
Subject to constitutional limitations such as federal
pree.mplion doctrine and due process requirements
Public heallh agency must have general authorit tc;
adopt regulations. y
Publ!c health regulation must be no broader than and
consistent with the agency’s exisling statutory
authority,
Regulation subject to fegislative override through
passage of subsequent legislation,
Public health agency must have statutory or regula-
tory enforcement authority,
Strict rules apply to judicial proceedings while more
flexible rules may govern administrative cases.
Reselution of particular enforcement action governs
:nly the rights of the parties to the proceeding.
Qﬁ;:f:,s applicability of specific statute to specific set
Is not “sell-executing” and may require agency o
gnllate subsequent enforcement acton,
Ive agency limited capaci i
e :s.” Pacity to specify goals and
Permit funding of only sefected vendors or grantees
!\Aore useful as “carrot” to encourage desired behav;
tor; less useful as “stick” to prohibit adverse behavior
Vehicie for providing only advisory heaith inl'ofmalim.'l
and recommendations for protective measures,
If voluntary compliance not forthcoming, then formal
enforcement action required.

Public health agency
proposes and adopts
regulations

Public health agency initiates
enforcement action in court
or through administrative
proceeding

Declaratory judgrment action

Public heaith agency grants
and contracts

Public health agency issues
informal directive

lic health ARENCICS, programs and serv ahd approprialc supporiing fed-
 Programs, d s 1ICCS d : | I Iy
. pral funds SUPPOT
cral and state pllhll(. h(.‘-ll[h Activities.
Under the conshtutional LI()L[I]IIC ol reserved Powers, the 50 states relain cnormous
autk OFILY to protect the pllh]l(., s health Althe M gt - Stae R1H
stae and local levels. st e .l(.‘gl\l ures
and other |Cg \ixl[l\t.b( ICS il HLC cOons| AL £H B atule “aling state
wlies Ict under stale nsllions N ] tat
h NS0 pass statut S Crealmn,
and local ]JLIhllC heaith H] i { S0 ass
Ji4 ol |IC.1"|I articulatin POWECTS 10 Y
encies and boards 5 cuilahng y e
ﬂl:' pul)hc b IIC-l"h. and dclcg.llmg puhllc IIC-l'lll—lL‘I-llLd powers to government subdi-
1s1ons. Iy contrast {o the Tederal Rovernment s uclure, the natu ¢ of funda cntal
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66  LEGAL BASIS FOR PUBLIC HEALTH PRACTICE

legal authority of state governmenlts is that plenary authority exists in the state as
expressed through the state legislature—the state legislature has all authority excepl
and unless limited by the state constitution, Partly because state constitutions tend to
be relatively silent on the topic of public health and because no two states have iden-
tical constitutions, no two siates possess identical legal frameworks for public health.
‘This heterogeneily of law and public health is compounded by the complex alloca-
tion of authority between state governments and the multitude of local governments
within cach stalc.

The stales shoulder their broad public heaith responsibilities through work car-
tied out by both state and tocal health agencies, States often consolidate core public
health functions into some form of “state health department.” No single model best
describes the “typical™ state department. In recent decades. a trend has cxisted to-
ward creation of omnibus agencies responsible for an array of health-care delivery
and financing functions. These organizations may combine traditional public health
aclivitics with cnvironmental programs or with other human service agencies. Re-
gardless of the stale agency s organizational design, several key powers and respon
sibilities are cssential to the operation of the public health sysiem, including overall
responsibility for protecting the health of all residents of a particutar jurisdiction;
“rulemaking™ power that permits executive branch officials to proposc regulations
needed to implement public health programs: and implicit or explicit authority to
conduct the business of hcalth care {c.g.. iegal authority to receive funds, collect fees,
make grants, issue contracis, and enter into cooperative arrangements with public
and privalc cniities). In addition to these generic responsibilities. state health codes
authorize state and local officials to engage in a range of more specific public health

aChivities,

We gratefully acknowledge the assistance provided by Michacl Smith and by Karcn
McKie, J.D.. in rescarch related to the development of this chapter. and the sugges
tions provided by David E. Benor, 1.D,

Notes

a. Forexample. se¢ South Dakota v. Dale, 483 U5 203 (1987} (holding for constittion-
ality of making receipt of funds for federal highways contingent on a state’s mcreasing s
drinking age).

. Georgia Constitution. Article IX. §2, T [ (“for which no provision has been made by
general law™); New Mexico Constilution, Article X, &6 {municipality may “cxercise all keg-
islative powers and perform all functions not expressly denicd by geneeal law™).

¢. The City of Baltimore has express home rule authority m the Maryland constitution to
borrow funds for emergencies for “preserving the health™ of the City (Maryland Constitu-
tion, Article XL §7).

d. Examples of the statutory basis of state public health practice included 1 this section
espeeially are drawn from Maryland beeause of the expertise of one of the authors (X0).

¢. SeeSpencerv. Marviand State Board of Plarmtacy, 380 Md. 515. 846 A.2d 341 (2004)
See also State Government Acdicle $10~213(i1 (under Maryland’s APA, “{t]he agency ..

e T
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m;!z usc its expertise, teehnical competence. and specizlized knowledge in the evaluation of
evidence™
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Chapter 3

REGULATING PUBLIC HEALTH:
PRINCIPLES AND APPLICATION
OF ADMINISTRATIVE LAW

Peter D. Jacobson, Richard E. Hoffman,
and Witfredo Lopez

Public hcalth practice [requently 1nvolves regulatory endeavors shaped by and
grounded 1n adnunistrative law. The core functions of publie health practice are au-
therized, developed, and implemented through the administrative law’s regulatory
processes, Mast public health actions, whether developing sanitation codes, respond-
ing Lo 3 disease outbreak, or enforcing environmental regulations, arce subject to ad-
ministrative law requirements. In this sense, public health practice can be viewed as
a branch of administrative law. Proper use of the adiministrative process is therefore
an essential aspect of successful public health practice and management.

In this chapter. we examine the key aspects and requirements of public health
regulation. We will focus on how state and local public health practitioners can
trunslate tegal authority into effective public health practice and management. Gur
goals are twolold: first, 10 set forth the mechanics of the administrative process;
and second, to provide a practical ¢context for using the administrative process to
the practitioner’s advantage. Understanding and cflectively using the administra-
tive process will both facilitate public health practice and invite public support lor
public health policics,

Background

Administrative law is simply the body of law created by regulatory agencies through
rules. regulations, orders. and procedures designed to further legislatively enacted
policy goals.! All regulatory agencies. including public health departments, arc
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