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Mystery
companies,
massive
payouts

Trial lawyers and U.S. industry have fought
long and loudly over compensation for vast
numbers of workers whose lungs were harmed
by dangerous asbestos. In the midst of the
conflict, a handful of Mobile-area lung-testing
firms have scoured the states for new asbestos
litigants, reaping lucrative profits and becoming
the focus of national controversy.

By EDDIE CURRAN
Staff Reporter

The year was 1992, and
Charles E. “Charlie” Foster was
running his tire business on
U.S. 90 in Theodore when one
of his customers offered him a
job In, of all things, the medical

estlnl? field.

As Foster sald during a 1996
deposition, testing people for
lung illness “was all Greek to

Foster had met Jewel Dean
“Jerry” Pitts of Grand Bay when
the two worked together in the
1960s as pipe fitters at Ingalls
Shipyard in nearby Pascagoula,
Miss., and the two kept in
touch {n part because of Pitts’
]c;)%&s a union official in the

“My company did work on
union cars, and | did a lot of
work for .lerry himself,” Foster
would later testify.

By 1992, Pitts was making
millions of dollars a year run-
ning Pulmonary Testing Serv-
ices Inc., a company that
tested mostly union and former
union workers for lung disease
triggered by asbestos.

ose who tested positive
were signed up as clients for
trial lawyers who paid Pitts to
?enerate thousands of plaintiffs
or asbestos-related personal
injury cases.

Fourteen years later, Pitts
and Foster — neither of whom
advanced past the 10th grade
— are being served up as post-
er boys of asbestos litigation
abuse by backers of federal leg-
islation that could sharply cur-
tail the ability of people to win
restitution against asbestos de-
fendants.

Tens of billions of dollars —
perhaps hundreds of billions
— are at stake in the congres-
sional debate over what is call-
ed the Fairness in Asbestos
Injury Resolution Act.

The battle pits old enemies:
Adamantly opposed to the act
are trial lawyers who represent
plaintiffs in asbestos damage
cases. and unions, to which

K of those plaintiffs belong.
On the other side are corpora-
tions that made, used or sold
asbestos products; bluechip
insurance companies; the Bush
administration; and in some-
A\
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INSIDE TODAY

W A look at how the Mobile-to-
Pascagoula stretch quietly
became what one defense
attomey called *the screening
hub of the universe.”

Page 1F

W If tests are bogus, why do
companies pay oft?

Page 3A.

COMING NEXT WEEK

B Diagnosing for dollars: Do
medical personnel hired by
asbestos-screening companies
seek iliness where there isn't
any?

M From screening company to
courthouse: The process of
becoming an asbestos plaintiff,
getting tested, and collecting.

M A local firm comes under fire
in New Mexico, after asbestos
testers suspect that a man has
cancer, but never tell him,

thing of a surprise, the usually
neutral American Bar Assocla-
tion.

More than any others, the
companies owned by Pitts, Fos-
ter and relatives of both men
have been accused in lawsuits
and national reports of engag-
ing in unscientific, biased and
money-driven testing proce-
dures.

According to some esti- .
mates, testing firms — usually
small, family-run companies
also known as screening com-
panies — help lawyers sign up
as many as 90 percent of the
plaintiffs who file non-cancer-

Please see Billions Page 4A)
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Billions at stake in national debate over asbestos payouts
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ous asbestos claims each year.
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climb, with more than 1!
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ever.
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The punleu have
tested and helped deliver asbestos litigs-
nts to some of the top plaintiffs’ Brms in

no sign of asbestosls, the most com-
mon form of asbestos-related disease,
court

Charlle Foster's Runl;ncry Testing
- In p‘mfl‘tll camed

g complex in Mo-
bile — has sent its trucks and employees
to union halls, hotels and other

mmu ln-omelglmu.

The Manville Personal Injury Trust,
an entity created out of bankrupt ashes-
tos-maker Johns Manville Corp., the
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ared with mesothelioma,
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Health Statistics. Given recent trends,
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looking like snowmen” from
the asbestos, he said.

But these days, when Got-
tlieb makes a diagnosis of as-
bestosis, it's usually a mild
case with no disability or with
disabllities caused by other

- factors, like heavy smoking, he
said.

It is these kind of people —
those without major symptoms
that would have already been
detected by a personal physi-
cian — who comprise the vast
majority of the asbestos cases
filed in the past 15 years,
according to the Rand study.

A need for plaintiffs

Though there were some as-
bestos lawsuits in the 1960s,
the first real spurt of cases be-
gan in the early 1970s and ran
unabated into the 1980s.

During those years, most
lawsuits were filed on behalf of
individuals or small groups of
plaintiffs, and against one or
more of about 300 defendants
who were major manufacturers
or vendors of asbestos-related
products.

Chief among those defen-
dants were Johns Manville and
Owens Corning Fiberglass Co.

In the mid-1980s, lawyers for
asbestos plaintiffs made two
important shifts in strategy —
one that expanded the number
of defendants named in each
lawsuit, and the other that ex-
panded the number of plain-
tifts.

Companies that sold or used
asbestos products — including
companies not privy to infor-
mation about asbestos dangers
— now routinely find them-
selves as defendants.

The number of companies
that have been sued in asbes-
tos cases now tops 6,000,
according to the Rand Insti-
tute.

In its report, the Rand Insti-
tute noted that in the 1980s,
plaintiffs’ lawyers learned that
suing on behalf of a single as-
bestosis claimant was expen-

sive and risky, given that so
much time and money could
rest on one case.

Lawyers “learned that they
could succeed against asbestos
defendants by filing large num-
bers of claims, grouping them
together and negotiating with
defendants on behalf of the en-
tire group,” Rand stated.

As a result of these changes,
it’s not unusual to have a single
lawsuit filed on behalf of hun-
dreds or thousands of plain-
tiffs, and against more than 100
defendants — and involving
dozens of lawyers as the litiga-
tion unfolds.

The shift in strategy, while
lucrative, created something of
a quandary for plaintiffs’ law-
yers: That is, how to sign up
such large groups of clients.
Sz:(:‘ening companies filled that
need.

‘Entrepreneurs
with traller rigs’

Last year, the American Bar
Assoctation — often flayed by
political conservatives — for
the first time in its history en-
dorsed legislation that would
give the federal government
oversight in litigation involving
product liability, but only for
asbestos.

The legislation being consid-
ered in Congress would require
asbestos defendants and their
insurers to pay a total of about
$114 billion into a national
trust fund that would process
all future claims for asbestos-
related disease.

In justifying its call to action,
the governing association of
America'’s lawyers pointed at
the asbestos testing compa-
nies.

Citing the Rand study, the
ABA stated that asbestosis
claims were substantial in the
early 1990s — about 15,000 to
20,000 per year — but “were
fairly predictable.” The statis-
tics suggested that non-malig-
nant claims might begin trailing
off as “the period of most inten-
sive industrial use of asbestos
had drifted further into the
past.”

The ABA continued: “In ret-
rospect, however, it is clear
that a countervailing trend was
emerging and accelerating in
the 1990s: for-profit litigation
screenings began systematical-
ly generating tens of thousands
of non-malignant clalms each
year by individuals who had
some degree of occupational
asbestos exposure, but did not
have, and probably would nev-
er get, an impairing asbestos-
related disease.”

Much of the report was de-
voted to the testing companies.
While no names were used,
facts presented in the chief ex-
ample used by the ABA match-
ed public records involving a
Mobile-area testing firm.

The report’s conclusion
stated that, “The Commission
believes that the indisputable
impact of for-profit litigation
screenings that lack appropri-
ate medical oversight justities
the simple requirement pro-
posed in the Commission’s cri-
teria.”

Plaintiffs’ lawyers, led by the
American Trial Lawyers Associ-
ation, bitterly opposed the re-
port, especially the ABA's
recommendation to Congress
that it dramatically increase
the standards of medical proof
required of a person seeking
compensation for asbestosis-
related iliness.

Former Detroit Mayor Dennis
Archer, who served a lead role
on the commission and is now
president of the American Bar
Association, said the federal
legislation is needed to unbur-
den the court system and to
“provide assurance, for those
when they do become ill, that
there are dollars available to
compensate them in a reasona-
ble way for their affliction.”

The process of fairly diag-
nosing people sick from asbes-
tos exposure has become
skewed by “the entrepreneurial
effort of those who would have
a tractor trailer rig set up” to
conduct medical tests, he said
in a telephone interview.

Critics of the report have
pointed out that Archer is lead
partner in a 200-member law

firm the represents some as-
bestos defendants.

In aresponse to the ABA
leadership, Mary Alexander,
then president of the American
Trial Lawyers Association,
wrote that as many as 90 per-
cent of people with non-cancer-
ous asbestos claims would not
be eligible under the ABA’s
proposed standards.

Alexander expressed “ex-
treme disappointment” with
the report, and laid out ATLA's
many objections.

Nowhere in her letter did Al-
exander address perhaps the
central theme of the commis-
sion report — that the ABA's
decision to get involved was a
response to the role played by
screening companies in
generating so many claims, and
its concerns about the meth-
ods employed by the compa-
nies to diagnose asbestosis.

(Staff Reporter Eddie Cur
ran can be reached at
2195636 or by e-mail at ecur-
ran@mobileregister.com.)



One attorney calls the
35-mile stretch from
Mobile to Pascagoula
— with an important
detour through Grand
Bay — the asbestos
screening hub of the
universe.

By EDDIE CURRAN
Staft Reporter

ow exactly Grand Bay came
to be the birthplace of a
loosely connected empire of
by testing pani
Isn't entirely clear from avail-
able public records, and the man who
started [t all sn’t talking.

“I'm retired now, and [ don't want to
get involved anymore,” said Jewell Dean
*Jerry” Pitts, a tall, imposing 70-year-old
man with a head full of gray hair,

Pitts’ home In the rural community
rests at the end of a long, cak-lined
driveway reminiscent of Spring Hill Col-
lege’s Avenue of the Oaks in Mobile. Vis-
itors to the estate, which includes other
homes and farmland, are welcomed
a painting of a horse on a ground-leve
wooden sign. It is topped by archin,
metal letters that spell “SouthFork.

Like the ranch of the same name
from the television show “Dallas,”
Grand Bay's SouthFork suggests the
comforts of wealth,

So does the number $11.1 million —
the amount that court records show
Pitts made during a four-year stretch
operating companies that tested people
for asbestos-related disease on behall of
some of the most powerful trial lawyers
in Amerlica.

His first company, Pulmonary Advi-
sory Services inc,, can fairly be called
the corporate father, grandfather and
uncle of six similar companies, ail
owned and operated by Pitts, or ane of
his tormer employees, Charles E. “Char-
lie" Foster of Theodore, or their rela-

tives.

Unlike with Pitts, there are no avail-
able court records reflecting the
amounts of money that Foster has
made. But it would appear that he, too,
has done well since he formed Respira-
tory Testing Services Inc. in 1994.

Foster’s company has a small fleet of
18-wheeler “testing vans” that have
worked In 40 states. A separate entity,
Foster Aviation, owns the jet aircraft
that he uses to travel the country.

Without question, the Mobile-based
companies have had an impact on what
legal scholars describe as the longest-
running, most complicated and — with
the exception of tobacco cases — costli-
est product-liability litigation in the his-
tory of American law.

One attorney who has been involved
in asbestos litigation for years said the
35-mile stretch from Mobile to Pasca-

oula — with an important detour
through Grand Bay — is the “screening
hub of the universe.”

In the last 30 years, more than
700,000 people have filed claims seeking
damages for asb elated di:
against a total of more than 6,000 defen-

dants.
Of those claims, about 500,000 have

m

Family of testing companies
makes millions, draws 1re

been brought since 1990, when testing
companies ~— also known as screening
companies — emerged as a potent lorce
in asbestos litigation, Last year, more
than 105,000 new plaintiffs filed claims,
about 90 percent of which stemmed
from diagnoses by the screening com-
panies, according to people involved in
the claims process.

No central database shows how
many plaintiifs have entered the legal
system by way of the Mobile-area
screening companies. Records In court
cases and depositions involving these
companies, however, suggest big num-
bers, perhaps 150,000 to 200,000

Figures like that haven't gone unno-
ticed. More so than with any other
screening companles in the country, the
pwners and employees of the Moblile-
area companies have been grilled in
sworn depositions by lawyers for asbes-
tos defendants.

Thelr story — the history of the
“screening hub of the universe” —
could be said to begin in 1957, when a
23-year old Grand Bay man went to
work as a pipe fitter at Ingalls Shipyard.

A compaay ls bomn

Pitts, as he testified in a 1996 deposi-
tion, worked at Ingalls in Pascagoula un-
til the late 1960s, when co-workers
elected him to represent them in the lo-
cal plumbers and pipe fitters union.

n 1983, a doctor diagnosed him with
the lung disease asbestosis, and six
years later, he sued and won a settle-
ment of an undisclosed amount [rom
Johns Manville Corp., which had been
the biggest manufacturer of ashestos
products in the world.

In that sense, Pitts was no ditferent
from thousands of other workers na-

RELATED
STORY

Pitts and Foster are
baing served up as
poster boys of
asbestos litigation
abuse by backars
of legisiation that
could sharply curtail
the abiity of people
to win restitution
against asbestos
defendants.NA

An ashestos testing
truck of Charlie
Foster’s Respiratory
Testing Services Inc.
is parked at another
business owned by
Foster, Mechanical &
Marine Contractors on
Bellingrath Road in
Theodore. Respiratory
Testing Services,
perhaps the best-
known asbestos
screening business, is
famous for its traveling
labs, big brown
18-wheelers with giant
eagles painted on
their sides, which
have tested workers in
about 40 states.

VICTOR CALHOUN/Chist Photographer

tionwide who had worked around as-
bestos before 1972 — when companies
were ordered to curtail asbestos use
and protect workers from exposure —
and who had sued and won settl t

people for asbestos-related lung dis-

ase.

Like his second cousin, Glenn Pitts
recently refused to talk about his years
in the asb testing b “Tve

The difference was that Pitts wasn't
finished with Johns Manville, or with
Toledo, Ohlo-based Owens Corning Fl-
berglass Corp. and a host of other com-
panies that had made or used asbestos
products.

The company from which Pitts
would make milllons was formed in
1989, two years before he left his union

got so many bad thoughts in my mind,”
e told the Mobile Register in a brief tel-
ephone conversation.

Testimony in another 1996 deposi-
tion — by Leon Hammonds, a respirato-

therapist from Grand Bay — reveais
that while Glenn Pitts may have been
president of Pulmonary Advisory Serv-
ices, someone eise was doing the hiring.

H ds, who worked at Pasca-

job to work for that pany,
called Pulmonary Advisory Services Inc.

Pulmonary Advisory Services was,
to a considerable degree, created by as-
bestos lawyers.

Mississippi records show that the
company was incorporated on July 27,
1989, by Richard Fountain, a Jnckson.

goula’s Singing River Hospital, testified
that he was contacted by Dr. Larry
Mitchell, a Tennessee doctor who had
previously worked at the hospital.
Mitchell told Hammonds that he had
decided to do some work for a new
I}uslneu that tested workefs ‘(or lung

Miss., trial lawyer involved in
litigation. His is the only name on those
records.

e comp
with experlence in re;plratory !heragy.
and would Hammonds be interehned, s

u 4 d, he testi-

1t's unclear how much F par-
ticipated In the company's operations.
He did not return several recent tele-
phone calls seeking comment for this
report.

In what may be a coincidence —
again, the available records leave gaps
— Fountain's law office was next door
to the accounting office of Glenn Pitts,
the second cousin of Jerry Pitts.

In a 1996 deposition, Glenn Pitts said
he was the president and owner of Pul-
monary Advisory Services at its incep-
tion, though the company headquarters
was not In Jackson, but in Pascagoula,
at the Deep South Shopping Center.

His resp In that deposition re-
flect that he knew littie about the med-
Ical procedures involved in testing

“| get to fight for
myseif snough in
depositions, eight
hours at a time. ...
Just read the
depositions; there's
plenty of history.”

— Heath Mason,

owner of N&M Inc.
and a Pitts relative

was
fled, and met Mitchell for his job inter-
view at the oifice of David Nutt, another
trial lawyer heavily involved in asbestos
Mtigatfon.
~"Nutt — who would be one of the
company’s top testing customers In the
s to come — told Hammonds that

e and other lawyers were trying to
“bring about a class action settlement”
and needed a means to test people who
had been exposed to asbestos.

Mitchell served as the de facto med-
ical director for the Pittses’ companies
from their beginning to 1995, Ham-
monds testified. Court records reflect
that in his part-time capacity, the Ten-
nessee doctor earned from 33 million to
$4 million during that stretch.

Pulmonary Advisory Services did
sgoradlc business, but that changed In
1991, Hammonds said, when Jerry Pitts
started there. That year, Jerry Pitts re-
ceived a salary of $104,000, the same as
his cousin, court records show.

In 1993, Glenn Pitts deeded the com-
gagg and Its assets, including about

100,000 in breathing test machines, to

.len?' Pitts.
erry Pitts didn’t have to pay any-
thing for the company, Glenn Pitts said
during a 1996 deposition.

Shortly after that, Jerry Pitts

Pisase see Court Page 6F)
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At some point after that depo-
sition — In 1997, It pot sooner —

tory of intertwined testing firms

“We didn't do nothing wrong,
-~ Jtpulluo;nd
i) the and
make it the way they

a8 8!
i e ot
no .

“There's  lot of sick people,
but a lot of thesn are not as
#ick.” ha suid. *But if & Breader
says they've got it, they got it.
Kia contiawe iradition
Al about the time Owens
Coming started making trouble
Torae i, 1o Broacom
L e
thcﬂnhm
nary (ab. During its short Iife, It
shared the same address as
Pitts’ Pulmonary Testing Serv-
Ice.

!

N&M has tamily ties to both
Charles Foster and Jerry Pitts.

Lewyors kel iy
tos compan as
!Mvnlrd{nd!omm‘
.
P J;;y: you had all of
our family troes,” replied Mason.
“That's my moe.”
Curran can be
wby at 2193656
ot somi

resched
or by email
leregiater.
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“Again, ] trust the Lord in ev-
wrything | do. Numbers and per-
centages don't really mean
anything to me."
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Trial lawyers say: If asbestos cases bad, why settle them?

03/28/04

By EDDIE CURRAN
Staff Reporter

Lawyers for asbestos defendants and other critics of firms, such as Mobile-based Respiratory
Testing Services Inc., say screening companies all but rubber stamp diagnoses of asbestos-
related lung disease in potential lawsuit plaintiffs.

To which the other side has a ready comeback: If these thousands of people aren't sick from
asbestos, why do major corporations with the best legal talent that money can buy agree to pay, in
some cases, hundreds of millions of dollars to settle cases before trial?

The reason, according to national studies and experts, goes back to the late 1980s. That's when
lawsuits on behalf of non-cancerous asbestos plaintiffs began to be filed in groups of hundreds,
even thousands, of plaintiffs.

Dennis Archer, president of the American Bar Association, said defendants settle these massive
group cases to limit the risk of getting torched in trial by the asbestos version of stalking horses:
cases on behalf of people who are seriously ill, and perhaps dying, of asbestosis.

"The defense will say, "You've got 20 people out of 1,500 who are really sick. Why don't we settle
those cases so they and their families can get some money?" Archer said.

“And the plaintiffs' attorney will say, ‘I'm not interested in settling the 20 cases. I'm interested in
settling the 1,500 cases."

As a veteran asbestosis defense lawyer, who asked not to named, put it, plaintiffs’ lawyers
frequently will identify the stronger cases in their group, then have them re-tested by more reliable

physicians.

*The lawyers will then approach defendants and say, 'If you want to settle this case, you've got to
settle my crap cases, too,™ according to that defense lawyer.

Carlton Carl, a spokesman for the Washington, D.C.,-based Assoclation of Trial Lawyers of
America, said that if companies are setliing cases where the plaintiffs don't have proof of
exposure and injury, “then they're doing a disservice to thelr shareholders.”

“They can go to trial on any case they want, and if there's not proof of exposure and injury, then
the claims won't be paid,” he said.

Every time the Mobile Register asked Car} to comment specifically on the level of dlagnostic
services provided by screening companies, he provided a similar statement.

http://www.al.com/printer/printer.ssf?/base/news/108046921590410.xml
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Records show that defense attorneys sometimes are willing to go on the attack against what they
believe are bogus test results.

At a February federal court hearing in Texas, a lawyer for about 9,000 plaintiffs argued that he and
a host of attoneys representing the group shouldn't be required to disclose the identity of the
screening company or companies that diagnosed the plaintiffs.

Plaintiffs' attorney Mikal Watts told U.S. District Judge Janis Jack that lawyers for the dozens of
defendants named in the case were "not entitied to the Identity of our consulting expert.”

This particular case doesn't Involve asbestosis, but silicosis. That's a lung disease somewhat
similar to asbestosis but caused by the inhalation of silica, the primary component in sand.

Testing companies such as Respiratory Testing Services increasingly test for silica and
asbestosis at the same time, often diagnosing both diseases, which can lead to separate claims
on behalf of the same person.

According to attorneys familiar with the case, some of the 9,000 plaintiffs in the Texas case come
from Alabama, and many were tested by Respiratory Testing.

The transcript indicates the judge rejected the argument that the law didn't require the plaintiffs to
identify who diagnosed the 9,000 claimants.

“If anyone makes a diagnosis of a silica-related disorder In this plaintiff, they're (the defense
lawyers) entitled to know when it was done and who did it," the judge stated.

She gave the plaintiffs’ attorneys 60 days to provide the information to the defense lawyers.

According to a defense lawyer familiar with the case, lawyers for the plaintiffs didn't want to
identify the companies and doctors because they feared that attorneys for the defendants would
depose them in an attempt at debunking the medical evidence.

In the state of Washington, lawyers for companiss sued by asbestos plaintiffs succeeded In
making an issue of the company owned by Mobile businessman Charles Foster.

A state court judge in King County, Wash., dismissed a host of asbestos-damage lawsuits brought
on behalf of pecple who had been diagnosed with asbestosis by Jay Segarra, a Biloxi doctor hired

by Respiratory Testing.

Employees for Respiratory Testing had traveled to Washington in one of the company's 18-
wheeler testing labs and met Segarra there for screenings, court records show.

In her order, Judge Sharon Armstrong wrote that Segarra had the skill, training and experience to
diagnose asbestos-related lung disease, but he was not licensed to conduct medical examinations
in Washington. That, she noted, Is a criminal offense.

Respiratory Testing’s labs and technicians also came under criticism from Armstrong. The Judge
wrote that Segarra "relied for his diagnoses on radiology reports from unregistered and uncertified
technicians or radiologists using unregistered and uncertified equipment.”
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