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DEPARTMENT OF HEALTH AND
HUMAN SERVICES

42 CFR Part 37

[Docket No. CDC—2011-0013; NIOSH—225]
RIN 0920-AA21

Specifications for Medical

Examinations of Underground Coal
Miners

AGENCY: Centers for Disease Control and
Prevention, HHS.

ACTION: Notice of proposed rulemaking.

SUMMARY: With this notice of proposed
rulemaking, the Department of Health
and Human Services (HHS) proposes to
modify its regulations on Specifications
for Medical Examinations of
Underground Coal Miners. Existing
regulations establish specifications for
providing, interpreting, classifying, and
submitting film-based roentgenograms
(now commonly called chest
radiographs or X-rays) of underground
coal miners for the surveillance of coal
workers’ pneumoconiosis (black lung)
under the Coal Workers’ Health
Surveillance Program, administered by
the National Institute for Occupational
Safety and Health (NIOSH). The current
standards specify requirements that
permit the use of film-based
radiography systems only; proposed
amendments would retain those
standards (with minor modifications
that reflect more commonly-used terms)
and add a parallel set of standards to
specify requirements that would permit
the use of digital radiography systems.
An additional proposed amendment
would require coal mine operators to
provide NIOSH with employee rosters
to assist the Program in improving
participation by miners.

DATES: Comments must be received by
March 9, 2012.

ADDRESSES: You may submit comments,
identified by “RIN 0920—-AA21,” by any
of the following methods:

e Internet: Access the Federal e-
rulemaking portal at http://
www.regulations.gov. Follow the
instructions for submitting comments.

e Email: NIOSH Docket Officer,
nioshdocket@cdc.gov. Include “RIN
0920-AA21” and “42 CFR 37" in the
subject line of the message.

e Mail: NIOSH Docket Office, Robert
A. Taft Laboratories, MS—C34, 4676
Columbia Parkway, Cincinnati, OH
45226.

Instructions: All submissions received
must include the agency name and
docket number or Regulation Identifier
Number (RIN) for this rulemaking. All
relevant comments will be posted

without change to http://
www.regulations.gov including any
personal information provided. For
detailed instructions on submitting
comments and additional information
on the rulemaking process, see the
“Public Participation” heading of the
SUPPLEMENTARY INFORMATION section of
this document.

Docket: For access to the docket to
read background documents or
comments received, go to http://
www.regulations.gov or http://
www.cdc.gov/niosh/docket/
NIOSHdocket0225.html.

FOR FURTHER INFORMATION CONTACT:
Anita Wolfe, Public Health Analyst,
Division of Respiratory Disease Studies,
National Institute for Occupational
Safety and Health, 1095 Willowdale
Road, MS B208, Morgantown, WV,
26505, Telephone (888) 480—4042 (this
is a toll-free number). Information
requests can also be submitted by email
to cwhsp@cdc.gov.

SUPPLEMENTARY INFORMATION: The
preamble to this notice of proposed
rulemaking is organized as follows:
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I. Public Participation

Interested persons or organizations
are invited to participate in this
rulemaking by submitting written views,
arguments, recommendations, and data.
Comments are invited on any topic
related to this proposal. In addition,
HHS invites comments specifically on
the following questions related to this
rulemaking:

(1) Does the current scientific
evidence support the assertion that the
application of digital chest imaging can

be equivalent to film-screen
radiography, if appropriate equipment,
procedures, and methods are applied, in
meeting the objectives of the Coal
Workers’ Health Surveillance Program
mandated by 30 U.S.C. 8437

(2) Is there evidence that the proposed
specifications for equipment, personnel,
procedures, and methods will not be
adequate to assure that the application
of digital chest imaging will be
equivalent to film-screen radiography in
meeting the objectives of the Coal
Workers’ Health Surveillance Program?
What specific changes are needed to
ensure equivalence and what is the
evidence supporting those changes?

(3) Is there evidence that any element
of the specifications will not be feasible
(for technological or financial reasons)
for a significant proportion of the digital
radiology facilities in coal mining
regions? If yes, what changes in the
specifications for equipment, personnel,
procedures, and/or methods can
improve feasibility while continuing to
ensure the equivalence of digital chest
imaging to film-based chest imaging for
accurately detecting occurrence and
progression of coal workers’
pneumoconiosis (CWP) among coal
miners?

II. Background

All mining work generates fine
particles of dust in the air. Coal miners
who inhale excessive dust are known to
develop a group of diseases of the lungs
and airways, including chronic
bronchitis, emphysema, chronic
obstructive pulmonary disease, silicosis,
and CWP.* To address such threats to
the U.S. coal mining workforce, the Coal
Mine Health and Safety Act was enacted
in 1969 (Pub. L. 91-173) and amended
by the Federal Mine Safety and Health
Act of 1977 (Pub. L. 95-164, 30 U.S.C.
801 et seq.) (Mine Act). The statutes
included an enforceable 2 milligrams
per cubic meter limit on respirable dust
exposure during underground coal mine
work (30 U.S.C. 842(b)(2)).2 The science
available at that time indicated that
enforcement of this limit would greatly
reduce the development of CWP, but
could not ensure that all miners would
be protected from developing disabling
or lethal disease.

The NIOSH Coal Workers’ Health
Surveillance Program (CWHSP), also

1Petsonk EL, Parker JE [2008]. Coal workers’ lung
diseases and silicosis. In: Fishman AP, Elias J,
Fishman J, Grippi M, Senior R, Pack A eds.
Fishman’s Pulmonary Diseases and Disorders. 4th
ed. New York: McGraw-Hill, pp. 967-980.

2The Mine Safety and Health Administration
(MSHA) has recently published a notice of
proposed rulemaking that seeks to lower the
existing exposure limit from 2.0 mg/m3 to 1.0 mg/
m3 (75 FR 64412, October 19, 2010).
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mandated by the Mine Act, was
developed to detect CWP and prevent
progression in individual miners, while
at the same time providing information
for evaluation of temporal and
geographic trends in pneumoconiosis.
The Mine Act grants NIOSH general
authority to issue regulations as the
Institute deems appropriate in carrying
out provisions of the Act and
specifically directs that medical
examinations for underground coal
miners shall be given in accordance
with specifications prescribed by
NIOSH (30 U.S.C. 843(a), 957).

To inform each miner of his or her
health status, the Act requires that
underground coal mine operators offer
new workers a chest roentgenogram
(hereafter chest radiograph or X-ray)
through an approved facility as soon as
possible after employment starts. Three
years later a miner must be offered a
second chest radiograph. If this second
examination reveals evidence of
pneumoconiosis, the miner is entitled to
a third chest radiograph 2 years after the
second. Further, all miners working in
an underground coal mine must be
offered a chest radiograph
approximately every 5 years. All chest
radiographs are to be given in
accordance with specifications
prescribed by the Secretary of Health
and Human Services (30 U.S.C. 843(a)).

Chest radiographs taken for the
CWHSP are assessed by qualified and
licensed physician A or B Readers. A
Readers are physicians who interpret
chest radiographs for clinical purposes.
They will have demonstrated
knowledge of the International Labour
Office (ILO) Classification of
Radiographs of Pneumoconioses by
completing a NIOSH-approved course or
submitting six radiographs with
satisfactory classifications, as specified
in 42 CFR 37.51.

B Readers are physicians who have
demonstrated proficiency in the use of
the ILO classification system by taking
and passing a specially-designed
proficiency examination offered by
NIOSH, as specified in 42 CFR 37.51.
The NIOSH B Reader Program aims to
ensure competency in the detection of
pneumoconiosis by evaluating the
ability of readers to classify a test set of
radiographs, thereby creating and
maintaining a pool of qualified readers
having the skills and ability to provide
accurate and precise classifications in
accordance with ILO standards.® The B

3 International Labour Office [2011]. Guidelines
for the use of ILO International Classification of
Pneumoconiosis, revised edition 2011. Geneva,
Switzerland: International Labour Office.
Occupational Safety and Health Series No. 22 (Rev.
2011).

Reader examination currently offered by
NIOSH consists of the classification of
125 chest radiographs over the course of
6 hours; the test addresses proficiency
in classification of small opacities, large
opacities, pleural abnormalities, and
certain other abnormalities that may
appear in the lung radiographs.

B Readers participate in national
pneumoconiosis programs directed at
coal miners and others who suffer from
dust-related illness, and are also
involved with epidemiologic
evaluations, surveillance, and worker
monitoring programs involving many
types of pneumoconioses. In applying
the ILO Classification, B Readers
compare sets of standard images, which
represent different types of
abnormalities and levels of disease
severity, with images of the individual
being evaluated to identify parenchymal
abnormalities (small and large
opacities), pleural changes, and other
features associated, or sometimes
confused, with occupational lung
disease. In the current ILO
Classification, the B Reader is first asked
to grade film quality and is then asked
to categorize small opacities according
to their presence, shape and size,
location, and profusion. Large opacities
are classified according to their
presence and size. The B Reader also
assesses the presence, location, width,
extent, and degree of calcification of
pleural abnormalities.*

Under NIOSH supervision (see 42
CFR 37.53, as amended, below), a
summary report based upon the
readings of the periodic chest
radiograph is sent to each participating
coal miner, who then has the
opportunity to take action to reduce
further dust exposure if early dust-
induced lung disease is detected.
Miners with evidence of
pneumoconiosis have specific rights to
transfer to jobs with lower dust levels
under 30 CFR part 90 (see also 42 CFR
37.7). The combined results of these
radiographic examinations of miners
(radiographic surveillance) also enable
NIOSH to track rates and patterns of
CWP among the participating miners, so
as to evaluate whether the implemented
dust controls are effective in controlling
CWP.

A. Need for Rulemaking

One goal of the Mine Act is to ensure
that respirable dust concentrations in
underground coal mines are sufficiently
low to permit each miner the

4NIOSH [2007]. Roentgenographic Interpretation
Form [http://www.cdc.gov/niosh/topics/
surveillance/ords/pdfs/CWHSP-ReadingForm-
2.8.pdf]. Date accessed: January 5, 2011.

opportunity to be employed
underground for a working lifetime
without incurring any disability from
pneumoconiosis or any other
occupational lung disease (30 U.S.C.
841(b)). Mine operators use primary
prevention to accomplish this health
outcome objective; that is, they
implement procedures for recognizing,
controlling, and monitoring exposures
to hazardous conditions.

However, because primary prevention
measures may not be fully effective,
secondary measures are recommended
as a means to further protect workers.
Secondary prevention involves ongoing
miner health monitoring to recognize
abnormalities early so that the miner
has the necessary information to take
appropriate action to prevent disease
progression. Monitoring data are also
periodically reviewed and analyzed to
evaluate whether the primary
preventive measures have been
effective. This review permits the
identification of work processes,
exposures, or hazardous situations that
require better control. Secondary
prevention is particularly important
when a risk to health remains in spite
of adherence to recommended or
permissible exposure levels, as has been
demonstrated for coal miners.5

Chest radiography has historically
been a valuable tool for monitoring the
health of coal miners and other
individuals potentially exposed to
fibrogenic dusts such as silica or
asbestos. Early changes due to
pneumoconiosis are frequently
identifiable on a high quality chest
radiograph before an individual would
otherwise seek medical attention. Over
the years, methods for acquiring and
interpreting film-screen chest
radiographs have been continuously
refined, to enhance the accuracy and
usefulness of this technique as part of
comprehensive occupational health
protection programs. However, over the
past decade digital radiography systems
have been progressively replacing
traditional analog film-based
radiography for chest imaging.®

5NIOSH [1995]. Criteria for a recommended
standard: Occupational exposure to respirable coal
mine dust. Cincinnati, Ohio: U.S. Department of
Health and Human Services, Centers for Disease
Control and Prevention, National Institute for
Occupational Safety and Health, DHHS (NIOSH)
Publication No. 95-106.

See also NIOSH [2010]. A review of information
published since 1995 on coal mine dust exposures
and associated health outcomes. NIOSH Docket
Number 210 [http://www.cdc.gov/niosh/docket/
review/docket210/]. Date accessed: January 5, 2011.

6NIOSH [2008]. Application of the ILO
International Classification of Radiographs of
Pneumoconioses to Digital Chest Radiographic
Images: A NIOSH Scientific Workshop. Cincinnati,

Continued


http://www.cdc.gov/niosh/topics/surveillance/ords/pdfs/CWHSP-ReadingForm-2.8.pdf
http://www.cdc.gov/niosh/topics/surveillance/ords/pdfs/CWHSP-ReadingForm-2.8.pdf
http://www.cdc.gov/niosh/topics/surveillance/ords/pdfs/CWHSP-ReadingForm-2.8.pdf
http://www.cdc.gov/niosh/docket/review/docket210/
http://www.cdc.gov/niosh/docket/review/docket210/

1362

Federal Register/Vol. 77, No. 5/Monday, January 9, 2012 /Proposed Rules

In order to retain the recognized
benefits of radiographic health
monitoring as a preventive health
measure that is easily accessible by
dust-exposed workers, it is necessary to
require that underground coal mine
operators furnish NIOSH with a current
roster of miners’ names and addresses.
CWHSP has found that directly
contacting coal miners who are due for
a chest examination results in a higher
number of miners who participate in the
Program. In 1990, NIOSH responded to
declining underground coal miner
participation in the Program by
obtaining work rosters for contact
information and sending notifications of
availability of chest X-ray surveillance
directly to the miners. Over the next few
years, this led to increased participation
in the Program.” Coal miners themselves
have indicated that they would prefer to
receive a letter from CWHSP at their
residence, rather than being notified by
their employer, because they feel that
direct contact with the Program
provides them greater confidentiality.
Also, in the experience of CWHSP, the
increased family involvement that
follows from receipt of a letter at home
improves Program participation. Almost
all underground coal mine operators
(approximately 505 establishments 8)
provide CWHSP with a roster of
employees. The rare instance of an
operator refusing to comply with the
request resulted in no coal miners
employed by a non-compliant operator
participating in the Program. NIOSH is
concerned that further noncompliance
with CWHSP’s request will lead to
lower rates of participation in the
Program, and result in higher rates of
pneumoconiosis. An alternative to the
roster requirement—asking the mines to
post Program information on a bulletin
board in the mine—has been found to be
ineffective and has not resulted in the
same level of participation that has been
demonstrated by direct mailings.

OH: U.S. Department of Health and Human
Services, Public Health Service, Centers for Disease
Control and Prevention, National Institute for
Occupational Safety and Health. DHHS (NIOSH)
Publication No. 2008-139.

7 See Work-Related Lung Disease (WoRLD)
Surveillance System, Volume 1: Coal Workers’
Pneumoconiosis: Morbidity, Table 2012. CWXSP:
Number and percentage of examined underground
miners with coal workers’ pneumoconiosis (ILO
category 1/0+) by tenure, 1970-2009, http://
www2a.cdc.gov/drds/WorldReportData/FigureTable
Details.asp?FigureTableID=25506'GroupRef
Number=T02-12. Accessed November 17, 2011.

81.S. Department of Labor, Mine Safety and
Health Administration. Mining Industry Accident,
Injuries, Employment, and Production Data—
Address & Employment Self-Extracting Files.
http://www.msha.gov/stats/part50/p50y2k/
aetable.htm. Accessed July 7, 2011.

Finally, previously effective
approaches to radiographic monitoring
need to be modified to reflect the
different characteristics of digital
imaging compared to film-screen
radiography. Additionally, due to the
broad diversity of hardware and
software utilized in digital imaging,
specifications are required to assure that
the operational characteristics of the
image acquisition and display systems
are sufficiently standardized to support
uniformity among these health
assessments. In addition, they must
assure confidentiality to the extent
permitted by law, data integrity, and
interoperability.® Most importantly,
they must permit accurate identification
of the early changes seen in dust-related
diseases.

B. Scope of Rulemaking

Existing regulations under 42 CFR
part 37 provide rules and specifications
for giving, interpreting, classifying, and
submitting chest radiographs as
required under section 203 of the
Federal Mine Safety and Health Act of
1977, as amended (30 U.S.C. 843).
Those rules will essentially remain in
effect: This rulemaking will not
substantially alter the current standards,
but will update the terminology used in
the current standards (e.g.,
“roentgenogram” to “radiograph”) and
include edits to maintain the accuracy
of external references.

Significantly, the new rule would
expand the availability of chest
radiographic examinations by
establishing additional options for
giving, interpreting, classifying, and
submitting digitally-acquired
radiographs under the same scope as the
existing rule does for film radiographs.
The proposed rule would establish the
minimum specifications for methods,
procedures, quality assurance,
documentation, and equipment
including computer software for
facilities seeking approval to perform
and submit digital radiographic
examinations as well as the physician
readers who interpret, classify, and
submit reports using those radiographs.
The proposed rule would also make
limited changes to general requirements
to reflect current terminology (such as
the use of “radiograph” instead of

9 Samei E, Ravin CE [2008]. Assuring image
quality for classification of digital chest
radiographs. In: NIOSH. Application of the ILO
International Classification of Radiographs of
Pneumoconioses to Digital Chest Radiographic
Images: A NIOSH Scientific Workshop. Cincinnati,
OH: U.S. Department of Health and Human
Services, Public Health Service, Centers for Disease
Control and Prevention, National Institute for
Occupational Safety and Health. DHHS (NIOSH)
Publication No. 2008-139.

“roentgenogram’’ which is no longer
commonly used), practice or needs,
such as requiring mine operators to
provide a roster of current miners to
NIOSH, which uses this information to
promote miner participation in the Coal
Workers’” Health Surveillance Program.
The proposed rule will not modify
existing requirements for miner
radiographic examinations, eligibility,
or other rights, including transfer of
affected miners in accordance with 30
CFR part 90.

C. Impact of Rulemaking

The U.S. Department of Labor (DOL)
will likely amend its Black Lung
Benefits Act (BLBA) program
regulations to correspond with the
changes proposed here. The BLBA
provides disability compensation and
medical benefits to miners disabled by
pneumoconiosis and monthly
compensation to their eligible survivors
(30 U.S.C. 901-944). Because DOL is
required to consult with NIOSH on the
development of criteria for medical tests
for coal miners (30 U.S.C. 902(f)(1)(D)),
DOL has modeled its technical
requirements for chest radiographs on
those adopted by NIOSH for the Coal
Workers’ Health Surveillance Program
(see 20 CFR 718.102 and 20 CFR Part
718 Appendix A). DOL’s Occupational
Safety and Health Administration
(OSHA) might also consider amending
its current asbestos regulations for
general industry, shipyard employment,
and construction (29 CFR 1910.1001
Appendix E, 29 CFR 1915.1001
Appendix E, and 29 CFR 1926.1101
Appendix E, respectively). OSHA’s
asbestos regulations are related to this
proposed rulemaking, although they are
not explicitly linked by statute or
regulation.

The DOL standards refer to chest
“roentgenograms,” an outdated term
which NIOSH proposes to replace with
the more contemporary “radiograph” as
discussed below in the summary of the
proposed digital standards. The DOL
standards also rely upon the same ILO
standards for the classification of
radiographs, and might need to be
amended to comport with the 2011
version of the ILO Classification, as
referenced in this proposed rule.
Finally, the DOL standards refer to film-
based images and might need to be
expanded to refer to digitally-acquired
images in order to allow for such images
to be used for purposes of determining
eligibility for compensation.


http://www2a.cdc.gov/drds/WorldReportData/FigureTableDetails.asp?FigureTableID=2550&GroupRefNumber=T02-12
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III. Summary of Proposed Rule

A. Subpart—Chest Radiographic
Examinations

This proposed rule would establish
new requirements for digital
radiography under existing part 37 of 42
CFR—Specifications for Medical

Examinations of Underground Coal
Miners. The new provisions would
supplement and update the existing
requirements for film-screen
radiographs by establishing standards
for digital radiographs. The following is
a section-by-section summary which
describes and explains the provisions of

the rule. Table 1 matches the current
regulatory provisions with the
corresponding proposed provisions. The
public is invited to provide comment on
any aspect of the proposed rule. The
proposed regulatory text for the
proposed rule is provided in the last
section of this notice.

TABLE 1—NEW AND PROPOSED PROVISIONS

Current regulation

Proposed regulation

37.2
37.3
37.4

Definitions

Chest roentgenograms required for miners

Plans for chest roentgenographic examinations

37.5 Approval of plans

37.6 Chest roentgenographic examinations conducted by the Sec-
retary

37.7 Transfer of affected miner to less dusty area

37.8 Roentgenographic examination at miner's expense

37.2
37.3
37.4
37.5
37.6

Definitions

Chest radiographs required for miners

Plans for chest radiographic examinations

Approval of plans

Chest radiographic examinations conducted by the Secretary

37.7
37.8

Transfer of affected miner to less dusty area
Radiographic examination at miner’s expense

37.20 Miner identification document

37.40 General provisions

37.41 Chest roentgenogram specifications

37.42 Approval of roentgenographic facilities

37.43 Protection against
equipment

37.50
37.51 Proficiency in
pneumoconioses

37.52 Method of obtaining definitive interpretations
37.53 Notification of abnormal roentgenographic findings

37.60 Submitting required chest roentgenograms and miner identifica-

tion documents
37.70 Review of interpretations
37.80 Availability of records
37.200 Scope
37.201 Definitions
37.202 Payment for autopsy
37.203 Autopsy specifications
37.204 Procedure for obtaining payment

radiation emitted by Roentgenographic

Interpreting and classifying chest roentgenogram
the use of systems for

37.41

systems

37.51
raphy systems

classifying the

pneumoconioses

documents

37.200
37.201
37.202
37.203
37.204

Scope
Definitions

37.52 Proficiency in

37.20 Miner identification document

37.40 General provisions

Chest radiograph specifications—film

37.42 Chest radiograph specifications—digital radiography systems
37.43 Approval of radiographic facilities that use film

37.44 Approval of radiographic facilities that use digital radiography
37.45 Protection against radiation emitted by radiographic equipment

37.50 Interpreting and classifying chest radiographs—film
Interpreting and classifying chest radiographs—digital radiog-

the use of systems for classifying the

37.53 Method of obtaining definitive interpretations
37.54 Notification of abnormal radiographic findings
37.60 Submitting required chest radiographs and miner identification

37.70 Review of interpretations
37.80 ability of records

Payment for autopsy
Autopsy specifications
Procedure for obtaining payment

Section 37.1 Scope

This existing section provides the
scope of these provisions, and remains
unchanged from the current regulation.

Section 37.2 Definitions

This existing section contains
definitions for terms that appear
throughout part 37. A number of terms
appearing in the current regulations
remain unchanged, including “Act,”
“convenient time and place,” “MSHA,”
“miner,” “operator,” and ‘‘Secretary.”

This section proposes to amend the
following terms to reflect updated
terminology and references: “NIOSH,”
and “chest radiograph.” We propose to
change “pre-employment physical
examination” to “pre-placement
physical examination” to be consistent
with the requirements of the Americans
with Disabilities Act of 1990 (42 U.S.C.
12112(d)) (ADA). The ADA prohibits an

employer from asking or requiring a job
applicant to take a medical examination
or inquiring about whether an applicant
has a disability before an offer of
employment has been made. However,
the ADA does allow an employer to
require a medical examination after an
offer of employment has been made,
subject to certain restrictions. ‘Panel of
B Readers” would be amended to
indicate that the panel comprises all
currently-approved B Readers.

Finally, this section includes
definitions of the following proposed
new terms: ‘“‘digital radiography
systems,” “‘computed radiography,”
“digital radiography,” “NIOSH
representatives,” “qualified medical
physicist,” “radiographic technique
chart,” “radiologic technologist,” and
“soft copy.”

Section 37.3 Chest Radiographs
Required for Miners

This existing section requires mine
operators to provide miners an
opportunity to receive a chest
radiograph. We propose a change to this
provision to delete and replace outdated
text. For example, in § 37.3(a),
“roentgenogram” would be replaced by
“radiograph.” Similarly in § 37.3(a)(1),
“ALOSH” would be replaced with
“NIOSH.”

Paragraph (b)(1) would be amended to
remove reference to a pre-employment
physical examination, which is
prohibited by the Americans with
Disabilities Act of 1990 (42 U.S.C.
12112(d)). Paragraph (b)(3) would be
amended to further clarify the
classification of simple
pneumoconioses.
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Section 37.4 Plans for Chest
Radiographic Examinations

This existing section requires that
mine operators submit to NIOSH a Coal
Mine Operator’s Plan (Form CDC/
NIOSH (M)2.10, OMB 0920-0020, exp.
June 30, 2014) for chest radiographic
examinations, including the beginning
and ending dates of the 6-month period
for voluntary examinations, and the
name and location of the approved X-
ray facility or facilities.

We propose to amend § 37.4(a), (d),
(e), and (f) to update terminology to
reflect “radiographic” for
“roentgenographic” and “NIOSH” for
“ALOSH.”

We propose to amend § 37.4(a)(3) to
specifically require the mine operator to
submit a roster with the names and
current addresses of covered miners
with the operator’s proposed plan. This
is current practice and permits mailings
directly from NIOSH to miners, which
both emphasizes the extent of the
confidentiality exercised by the program
and explains the importance of the
health surveillance program. As
discussed above, such direct
communication from NIOSH has proven
important in encouraging miners’
participation.

We propose to amend § 37.4(a)(6) to
specify that when a coal mine operator
examination plan lists a NIOSH-
approved X-ray facility that uses a
digital radiographic system, the listed
physician who provides the first clinical
reading of a coal miner’s digital chest
radiograph must have appropriate
qualifications, but is not required to
perform an ILO classification for
pneumoconiosis. These initial clinical
readings would therefore not be
required to meet the specifications for
pneumoconiosis classification listed in
§37.51 (b), (c), (d), and (e). This should
increase the number of digital
radiographic facilities available to
miners that can be listed by coal mine
operators on examination plans.

We propose to amend § 37.4(a)(7)(ii)
to extend the existing confidentiality
provisions for film radiographs to digital
radiographs, including requiring, to the
extent that is technically feasible for the
imaging system used, the permanent
deletion or rendering permanently
inaccessible of all digital files at the
facility. We further propose to amend
this section to be consistent with the
requirements of the Americans with
Disabilities Act, which prohibits the use
of pre-employment medical
examinations. We propose to strike the
reference in this paragraph to the pre-
employment examination and

disclosure of information gained during
that examination.

Section 37.5 Approval of Plans

This existing section outlines the
process undertaken by the Secretary of
HHS to approve or deny approval of a
Coal Mine Operator’s Plan (Form CDC/
NIOSH (M)2.10, OMB 0920-0020, exp.
June 30, 2014). We propose to amend
this section to redact outdated text and
to correct gender-exclusive language.

Section 37.6 Chest Radiographic
Examinations Conducted by the
Secretary

This existing section details the
conditions under which the HHS
Secretary will determine whether to
conduct a chest radiographic
examination. We propose to amend this
section to replace outdated text with
current terminology.

Section 37.7 Transfer of Affected
Miner to Less Dusty Area

Under 30 CFR part 90, miners whose
radiographs show specific categories of
pneumoconiosis are offered the right to
frequent workplace dust monitoring,
and transfer to a job environment with
not more than 1 mg/ms3 respirable dust
levels, if needed and such a job is
available at the mine. If such a work
location is not available, transfer is
offered to the job with the lowest
exposure below 2 mg/m3, wh