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IN THE SUPERIOR COURT OF THE STATE OF CALIFORNIA
IN AND FOR THE COUNTY OF ALAMEDA

ERIC WESTON, C Y

Plaintiff,
VS. : NO. RG 08-426405
ASBESTOS CORPORATION LIMITED,
et al.

Defendants.

VOLUME IT
 VIDEOTAPE DEPOSITION OF JOHN KELSE
DATE: Wednesday, August 26, 200§
HELD AT: Marriott Stanford
243 Tresser Boulevard

Stamford, Connecticut 06901

Reporter: Marian E. Cummings,'LSR'#472

. One Kaiser Plaza, Suite 505
ISl Oakland, California 94612
Welch Ph 510-451-1580

COURT Fax 510-451-3797
REPORTERS www.aikenwelch.com
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APPEARANCES :
Representing the Plaintiff:
WILLIAM F. RUIZ, ESQ.
DENISE ABRAMS, ESAQ.
Kazan, McClain, Lyons, Greenwood & Harley
171 Twelfth Street
Oakland, California 94607

Representing the Defendant R.T. Vanderbilt Co.:
R. THOMAS RADCLIFFE ESQ.
Deltay & Elliston
36 South Charles Street
Baltimore, Maryland 21201
(860) 616-4441
Representing the Defendant Calavares Asbestos:
LINN E. GILLEN, ESQ. (over speakerphone)
Foley & Mansfield .
1111 Broadway, 10th Floor
Oakland, California 94607
Representing the Defendant Kaiser Gypsum:
MARK DAVIS, ESQ. (over speakerphone)
Hassard Bonnington, LLP
Two Embarcadero Center, Suite 1800
San Francisco, California 94111
Representing the Defendant CertainTeed Corp.:
MARK P. EPSTEIN, ESQ. (over speakerphone)
McKenna, Long & Aldridge, LLP
101 California Street
San Francisco, California 94111
Representing Defendant Henry Company and W.W. Henry
Company: '
ADAM DONATON, ESQ. (over speakerphone)
Walsworth, Franklin, Bevins & McCall, LLP
601 Montgomery Street :
San Francisco, California 04111

Representing Defendant R.T. Vanderbilt:
JEFFREY DEANE, ESQ. (over speakerphone)
Selman Breitman, LLP
33 New Montgomery Street
San Francisco, California 94105
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APPEARANCES (cont'd)

Representing Defendant Georgia-Pacific Corp.:
RICHARD CHON, ESQ. (over speakerphone)
Perkins Coie, LLP
Four Embarcadero Center, Suite 2400
San Francisco, California 94111

Representing Defendant DAP:
SIMON LEE, ESQ. _
Segal, McCambridge, Singer & Mahoney
830 Third Avenue, Suite 400
New York, New York 10022

Representing Defendant Modern Plastics, Inc.
AL ZAPALA, ESQ. (over speakerphone)
Herr & Zapala
152 North 3rd Street
San Jose, California 95112

Also Present:

JEFFREY C. BROHEL, ESAQ.
Litigation Counsel, R.T. Vanderbilt

JACOB BRANDCN, VIDEOGRAPHER
Brandon Smith Reporting & Video
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STIPULATIONS

It is stipulated by counsel for the parties
that all objections are'reserved until the time of
trial, except those objections as are directed to the
form of the question.

It is stipulated and agreed between counsel
for the parties that the proof of the authority of the
Notary before whom this deposition is taken is waived.

It is further stipulated that any defects in
the NotiCe are waived. |

It is further stipulated that the reading and
signing of the deposition transcript by the witness

may be signed before any Notary Public.

Aiken Welch Court Reporters J. Kelse, V. II  8/26/09
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PROCEEDINGS
THE VIDEOGRAPHER: This is the

videotaped deposition of John Kelse taken
by the plaintiff in the matter of Weston
versus Asbestos Corporation Limited, et al.
This case is filed in the Superior Court of
California, Docket Number RG 08-426405.

This deposition is being held at 243
Tresser Boulevard, Stamford, Connecticut on
August 26, 2009. My name is Jacob Brandon
from Brandon Smith Reporting and Videc
with offices 1in Hartford, Connecticut. The
court reporter is Marian Cummings from
Brandon Smith Reporting and Video with
offices in Hartford, Connecticut.

We're now going on the record at
10:19 a.m. Counsel will now state their
appearances, for the record, please, after
which the court reporter will swear in the
witness.

MS. ABRAMS: Denise Abrams and Will
Ruiz for the plaintiff. |

MR. RADCLIFFE: Tom Radcliffe for
R.T. Vanderbilt Company, Inc. |

MR. LEE: Simon Lee from Siegel

Aiken Welch Court Reporters J. Kelse, V. II 8/26/09
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McCambridge on behalf of DAP,
Incorporated.

THE VIDEOGRAPHER: Anybody on the
phone?

MR. DAVIS: Good morning. Mark Davis
for Kaiser Gypsum Company, Inc. with the
law firm of Hassard Bonnington. |

MR. EPSTEIN: Morning. Mark T.
Epstein of McKenna, Long & Aldridge, LLP,
appearing for Certainteed Corporation.

MR. CHON: Richard Chon from Perkins
Coie for Georgia-Pacific.

MR. JACKSON: Warren Jackson for
Cyprus Amax Minerals Company.

MS. GILLEN: Linn Gillen, Foley &
Mansfield on behalf of Calavares Asbestos
Limited and the University of California
Regents.

MR. DONATON: Adam Donaton with
Walsworth, Franklin, Bevins & McCall
representing W.W. Henry and the Henry
company. | |

MR. DEANE: Jeffrey Deane of Selman
Breitman for RT Vanderbilt Company, Inc.

JOHN KELSE,

Aiken Welch Court Reporters J. Kelse, V. II 8/26/09
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(after being first duly sworn or affirmed,

was examined and testified as follows:)

DIRECT EXAMINATION
BY MS. ABRAMS:

Q. Good morning, Mr. Kelse.
A. Good morning.
Q. As you know, we are here on the

second day of your deposition as the person
most qua]ified and custodian of records for
the R.T. Vanderbilt Company in this case. You

understand you're here in that capacity?

A. I understand I'm here to answer the

questions as best I can.

Q. Well, sir, let me show you again

the Notice of Deposition. We have a copy of
it here, which was attached to the first
volume of-yoﬁr deposition which is the reason
that you're here to talk to us today. And you
have been designated for bringing documents

and discussing 76 categories of documents.

MR. RADCLIFFE: That's not accurate.
BY MS. ABRAMS: |

Q. Excuse me, 56 categories of person

most qualified information with the exception

of two categories of information that

264
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Mr. Thompson has been designated for.régarding
Mouldene and correspondence with Johns
Manville, and I think several categories of
information regarding sales, and other than
that, you have been brought here today
pursuant to this notice.
Have you in the interim between your last
deposition and this deposition reviewed the
Notice of Deposition in this case and why
don't you show him a copy of the notice.
MR. RADCLIFFE: I'm going to object
to that very long predicate as not being a
question and being a statement by counsel
for plaintiff as not being accurate and not
part of the question. The question is
compound. Go ahead and answer.
A. Whether or not I had seen this
document? |
BY MS. ABRAMS:
Q. We can start there. Have you seen
that document before? We showed it to you at
your last deposition and asked if you had seen
it and you said no, so I'm asking in the
interim, have you revigwed that Notice of

Deposition for which you're being produced

Aiken Welch Court Reporters J. Kelse, V. II 8/26/09
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today?

A. No. My understanding is I'm here
to respond to questions'that pertain to
technical aspects of the case because I do
keep all of the technical records in my office
from an occupational health standpoint since
it's my job at the company.

Q. I move to strike the response and
ask you again, Mr. Kelse. Between the time
that we first met and your first deposition
and today, have you reviewed the notice c¢f
deposition in front of you?

A. No. |

Q. Have you in any other way 1earhed
of the categories of information that you have
been designated as the person most qualified
here today to speak on behalf of the R.T.
Vanderbilt Company?

MR. RADCLIFFE: Objection, vague,
| ambiguous.

A. The attorneys“have explained to me
that my role is to explain as best I can whaf
I know from my téchnica] records and my
experience at Vanderbilt on the issues that

relate to this case.
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Q. So other than your role in the
technical aspects of the issues as you
understand them that relate to this case, did
you do anything or talk to anyone to become
educated or learn about information that is
being asked in the notice of deposition?

A. Well, I've been involved over the
last week with Mr. Radcliffe in the sense of
going through my records and files. And it
was explained to me that that exercise was to
extract information that wod]d be pertihent to
the case. My role was to show the attorneys
where the records were kept, basically what

the records were, and they proceeded'to copy

them.

Q. Where did you show them the records
were?

A. At my office.

Q. Inside your own office?

A. Inside my own office and adjacent

areas to my office.

Q. What adjacent areas?

A. There's a fax méchine and a copy
machine area that's just 20 feet away where

there's a bank of file cabinets and a couple
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of file cabinets are devoted to information
that pertains to New York State Talc.

Q. Pid you show the attorneys a locked
room with historical files in it?

A. There is a room probably 40 feet or
so away where we had some old records, I think

probably a couple of file drawers, two or

~three file drawers of records.

Q. Did you show that room to your
attorneys? -

A. Yes, I did.

Q. What else 1is in that room besides
two to three file drawers? |

A. Records that pertain to New York
State Talc. The others are pateht files and
research and development on chemical products
and things of that nature.

Q. Did you look in those files?

A. Well, there would be no heed to
look in those files for those are files for
other types, we sell over 700 products.

Q. So is it fair to say that you did
not search for files regarding Mouldene talc
and the patenting or any other information,

research information inrthose files for
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Mou1dene talc?

269

MR. RADCLIFFE: Objection, misstates

prior testimony.

A. Well, the files that pertain to New
York State Talc yhich would 1incorporate
information relé£ive td Mouldene would be in
the files that I indicated. They wouldn't be
anywhere else.

Q. Did you find a file called Mouldene
talc patent information in the New York State

Talc files?

A. Patent information?
Q. Correct.
A. No, that wouldn't be in those files

because I'm risk, I'm not patent.
Q. But there are a set of files in

that room that contain patent information,

correct?
A. I don't know one way or another.
Q. Didn't you just testify that there

1s.a bank of files in there and some of the
information in the files includes patent
information?

A. Yes, dn.some 6- or 700 products.

Q. Understood. And is it fair to say,

Aiken Welch Court Reporters J. Kelse, V. II
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sir, that you did not search those files for

any information on Mouldene?

MR. RADCLIFFE: Objection, vague,

ambiguous, mfsstates prior testimony.

A. I don’t really know how to answer.
I keep files on risk. I don't keep files on
patents.

Q. Sir, does the R.T. Vanderbi1t
Company keep files on patents?

A. Of course.

Q. Did you search any R.T. Vanderbilt
files for the patent for Mouldene?

A. No. |

Q. Is it fair to say, sir, that in the
interim, the last period of time between your
Tast deposition and this deposition, the only
files you searched and the only place that you
directed your attorneys was to information
regarding your work and your files?

MR. RADCLIFFE:
Objection, misstates --

A. I directed them to the files that I
know contain information relative to New York
State Taic from a risk perspective.

Q. And that is the only information
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that you disclosed, the files for New York

State Talc from a risk perspective; 1is that

271

correct?
MR. RADCLIFFE: Objection, vague and
ambiguous.
A. Those are the files that I'm

responsible for keeping, yes.

Q. And with respect.to any other
department of the RT Vanderbilt Company or any
other area that might bear on this case, that
may be in files at the RT Vanderbilt Company,
but may not be in your technical files or your
files with respect to risk management, you
Teft that to somebody else to determine and
take care of; is that right?

MR. RADCLIFFE: Objection,
argumentative.

A. I really don't know how to answer
that question. I maintain information on New
York State Talc as part of my files as 1
maintain risk information for any of our other
products that exist. And to the extent that
questions arise as to the mineral composition
of talc and the risk associated with that

talc, as best we have information, I am the

Aiken Welich Court Reporters J. Kelse, V. II

8/26/09




—

© © o N o0 AW N

272
keeper ofwfhat information, that's my job,
that's what I keep. What’other people keep in
their files and what they have in their file,
I can't imagine why that type of information
would be anywhere else other than with me.

Q. Well, you don't have patent
information, correct?

A. Nor would it apply to me, no.

Q. And in your opinion, it doesn't
apply to the case; is that right?

A. I don't have an opinion one way or
the other about it. It's just not something
that I'm responsible for or particularly |
interested in.

Q. So if it was out of your area of
expertise, then is it fair to say you didn't
Took for it or talk to anyone else with
respect to finding documents for this case or
educating yourself on information that might
be outside your area?

MR. RADCLIFFE: Objection, compound,
misstates prior testimony, assumes facts
not in evidence.

A. I would be interested in

information that pertains to my area of

Aiken Welch Court Reporters J. Kelse, V. II 8/26/09
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responsibility, period.

Q. Let me ask you something, sir. If
you were told that you were going to be the
representative of the company in a certain
area and you were going to speak for the
company, 1in speaking for the company would you
rely solely on yourself to determine what you
should say and what you might have to gathef
up in order to do that?

A. I would rely only on my best

“knowledge or understanding of the issues of

the question that you pose to me. I would try
to answer it as fully and completely as 1
could and that's all I can do.

Q. I'm not talking about in the

~Titigation matter. I'm talking about if you

were speaking on behalf of the company, for
example, on an corporate matter, wbu]d you
talk to 6ther corporate individuals to
determine the range of information that you
would need to make that effort?
MR. RADCLIFFE: Same objections.
A. T would defer -- if I were asked

questions on issues that I was not responsible

- for or knowledgeable about or if I felt there
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were others who knew more about thaf subject,
like patents or quality or other 1$sues, I
would defer to those individuals to speak
about their area of expertise because I think
you would get more complete information that
way than have me make éssumptions and -- so in
other wbrds, I would want the person who knew
the most about that topic to be the person you
speak to.

Q. Who would you consult to Tearn
about historical information on patents?

A. Patents, the employee that did most
of the patents unfortunately is deceased. 1
think her name was Rasma (phonetic) Bélodis,
B-A-L-0-D-I-S, and I believe she passed away
seven or eight years ago.

Q. Where were her files kept?

A. They were kept in what was known as
the R & D library and then they were
subsequently moved into these banks of files,
into this locked room that you mentioned
before, which is a room just off the old R & D
Tibrary. |

Q. And who is responsible for her

files at this time?
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A. At this time, I don't know for
certain so I'd rather not say.

Q. That's something you could find out
if you asked somebody?

A. Sure,

Q. And what else is in the room, and
I'm assuming this is the room you told us
about that has a key and you have the key; is

that correct?

A. I have the key, other people have
the key.
Q. What else is in that room besides

the New York State files on New York State
Talc and the historical files on patents,
what é1se is in tﬁere?

A. There's several bookcases that
contain some reference materials mainly
related to rubber chemicals, journals and
things of that sort that are used by the
rubber chemists. That's probably the biggest
product line of the company are rubber
chemicals. There's also reference and
journals and documents linked that are used by
chemists in the area of lubricants, things of

that nature, ceramic information because the
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company 1is broken up into these various
product lines.
Q. Do you keep formulas, do you know,

for other customer products?

276

MR. RADCLIFFE: Objection to form,

vague and ambiguous.

A. We1}, for every product, all six or
seven hundreds of them, for every product
there's a chemical structure and that's
available in the product literature.

Q. Perhaps I wasn't clear. For
example, if a company was making a product
that inciuded a New York State Talc component
to it, would you -- let me finish my
question -- would you have'any formulas or
batch information regarding their product and
how they use the talc in their product?

A. I can say that generally we
wouldn't, but I cannot swear that we might not
because our research and development group and
our sales group are technical or research and
development, obviously, would be and they do
interface with customers and they do discuss
the application and uses of our products and

their-formu1ations and so forth. More often
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than not, ultimate formulations are -- by
customers are proprietary, they keep them to
themselves.

Q. If there were files from a customer
that had that information, where would those
be kept?

A. If such information existed, they
would be kept in the R & D departments that
were linked to that particular product line,
such as the rubber 1ab or the lubricant 1ab.

Q. Did you search any R & D files for
information on customers that may have used

Mouldene in their products?

277

MR. RADCLIFFE: Objection, vague and

ambiguous.

BY MS. ABRAMS:

Q. Do you understand the question?

A. I do. That would not be -- that
Wou]d not be an area that I would have any
interest in.

Q. Well, whether you're interested in
it or not, did you search for any files in the
R & D department that may have pertained'to
the use of Mouldene in a customer's product?

A. Well, my area is risk so my area is
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not product applications.

Q. Move to strike as nonresponsive.
Could you read the question back and please
answer the question.

(Whereupon, the court reporter read
back the previous question.)

A. And the answer is no for the reason
I gave you.

Q. Who would have access to those
files, if they existed?

A. . Certainly the research and
development personnel responsible for those

product lines.

Q. Well, who would that be, who was in
charge?
A. The company's broken up into

different sales group. I think I mentioned
that once before, so you would have -- the
largest department would be the rubber
department. So there is a sales managér that
heads the rubber department.

Q.  Who is that?

A. I don't think it's Ken Kelly any
Tonger. I'm not sure. I would have to check.

Q. Is this someone who is in charge of
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specialty products?

A. I'm not sure we even have a
specialties department'anymore. It used to be
a fellow by the name of McCausland (phonetic)

and Jim McCausland also died four or five

years ago.
Q. And where are his files kept?
A. They would be in the sales area of

the company.

Q. Did you check ét all with any of
the sales people in searching for documents in
response to our notice asking for.documents?

MR. RADCLIFFE: Excuse me, could you
read back that question?

(Whereupon, the court reporter read back the
previous question.)

MR. RADCLIFFE: Objection. Beyond
the scope of the designations for this
witness. Go ahead. |

A. No.

Q. Do you know if anyone at the R.T.
Vanderbilt Corporation has searched for any
records regarding Mouldene or any Mouldene
customer 1nformaf10n or other iﬁformation in

the sales department at the R.T. Vanderbilt
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Corporation?
MR. RADCLIFFE: Same objection.
A. I'm not aware of any.
Q. You -- just going back to this

locked room that you have a key, you, I
believe, in your prior deposition you said
that there was a locked file that said see
John Kelse and you're the only one that had
the key to that, do you remember that

testimony?
A. Yes, I do.
Q. What was that file?
A. Those are -- there are two file

cabinets, five drawers in each, and old
records on dealing with New York State Talc
risk aspect of it, mineralogy aspect of it,
reference documents linked, you know, to that
subject, most of which I have working copies
in my own office for so these are more
historical, but that's what was in those two
file cabinets. So they -- because they were
not really working files, documents that 1
refer to or really use because I have the
originals or because I have qopies in my

office, so it was just the storage for those
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types of records so that's what's in those two
Tile cabinets.

Q. So that's ten file drawers, sir?

A. Well, they're not all full with
that. I've put other information in some of
those drawers to get them out of my office and
make room to expand some 6f the talc files in
my own office, so it's no longer that many
drawers. It's maybe four, four or five, and
these were drawers that I directed the
attorneys to, I believe that they copied the
material in those records.

Q. You mentioned that -- I believe you
mentioned Tast time that you had
questionnaires and underlying data information
I believe for the Honda study, correct?

A. That's correct.

Q. Did you direct your attorneys to
that information?

A. I did. |

Q. Was that in the locked drawers_that
we're talking about?

A. No, that was in my office.

Q. And did that information get copied

and produced?
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 Yes, they got copied. You'll have

to ask the attorneys if it was produced.

MS. ABRAMS: Just for the record, at
this point we have no idea what was
produced because it was produced on disk
and we have not been able to obtain hard
copies here, so with respect to anything
that was produced yesterday on disk, we
reserve our right to redepose the witness
on any of that information and any new
information. "

And I just also state for the record
that in meeting and conferring with
Mr. Chusid l1ast week, we explained that if
we were to get any new documents we needed
them by Tast Friday and if we were to get
anything here at the deposition we needed
it in hard copy so that we could review it
and we did n¢t get that. And I understand
that there's been an effort made to get us
information, but in terms of deposing the
witness, it's unavailable to us to review
at the moment.

MR. RADCLIFFE: I understand that you

met and conferred with Mr. Chusid last
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week. I'don't know if your desCriptibn is
accurate or not. I'm happy to tell you for
the specific documents that you've just
requested, I'm happy to tell you where they
are located on the CD that I provided to
you so that you can Took at them right now,
if you wish. “

MS. ABRAMS: Are you saying you have
an index of the documents?

MR. RADCLIFFE: I do not. I just
happen to know the particular file number
for those documents. I happen to know the
particular file numbers for a number of
documents, but that's one of which I know.

MS. ABRAMS: As I said, I reserve the
right to redepose the witness after I can
properly review the information that's been
given to us and not waste a lot of time
sitting here trying to look on a computer
at probably hundreds of pageé.

MR. RADCLIFFE: Mr. Ruiz is here,
you don't have to do it. We want to get
finished. I understand your reservation.

I don't agree with it.

MS. ABRAMS: You don't have to agree
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with it.

BY MS. ABRAMS:

Q. How many pages are on the
questionnaires for the Honda study? Was it a
file drawer full?

A. No, I would say it's the backup
data that I had in the file which included
those and everything else that I had that

pertained to the Honda study is a stack of

paper from here to about here, so I'm

indicating of about five or six inches.

MS. ABRAMS: Thank you. Why don't
you -- we'll take you up on your offer.
You can Tet us know where those documents
are, if possible.

MR. RADCLIFFE: OKAY. Your files
that are named JKO4DRO2F001, that contains
the Honda study. And then there are backup
data. That contains -—.that's |
approximately 159 pages. That contains a
copy of the Honda study and various backup
information. And the files that follow
that, 002, 003 and a couple, there are
additional backup documents that may have

been used.in the Honda study.
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MS. ABRAMS: Thank you.
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MR. RUIZ: Can you tell me which disk

that is?

MR. RADCLIFFE: Yes, that would be CD

two.

BY MS. ABRAMS:

Q. Mr. Kelse, anythiﬁg else in the 10
drawers that you have the key to that we've
been talking about?

A. _There‘s nothing that I know that
hasn't been copied. I‘pointed'out the file
drawers and records that pertain to New York
State Talc and I did observe the law firm

copying those files.

Q. Do you have correspondence files
with -- that contain correspondence with
Dr. Wylie?

A. Those would be in several files,
one of whiéh is the chronological order of all
the analytical reports and so that file was
copied completely. I know that was, from what
I understand, it was provided before, but you
asked some questions about it, if it had been
updated because it had been copied five years

prior. So it was copied just last week so

Aiken Welch Court Reporters  J. Kelse, V. II

8/26/09




—

oo I o N« B T ~2 N ) R - N &S S\

it's as up to date as what I have, but that's
where there would be someﬂreferehcé and some
correspondence with Dr. Wylie. I'm trying to
think where else you might find that.

Q. Do you have a file that just says

Dr. Wylie or Ann Wylie on it?

A. I do, yes.
Q. Did you produce that file?
A. I showed the attorneys where
that -- where those files were.
Q. How many files are there that are

just Dr. Wylie files?

A. It's just one file and the
correspondence has to do with the analytical
reports which is replicated in the
chronological Tlist. There's also when they
copied the backup data for the Hull papef, I
also had in that file drawer backup data for
the cell study that we -- I think we discussed
briefly at the last deposition, that's the
Wylie Mossman, so it was a considerable amount
of correspondence linked to that study which
that was copied as well.

Q. When you say backup data, was that

with respect to the samples that you provided
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for that study?
A. It pertained to that and it
pertained to data that was shared with

Vanderbilt relative to particle sizing and

characterization and other work that was done

that went into the preparation of the
published paper.

Q. Do you -- last time we were
talking, you mentioned that when you were
first hired to work at R.T. Vanderbilt that
one of the people that was actually on your
hiring committee was Dennis Race, do you
remember that?

A. I mentioned that I had met Dennis
Race at the time, whether he was on a hiring
committee or not, I don't know if that's how
he would describe it, but yes, I did meet him.

Q. If I mischaracterized your
testimony, I apologize, that's‘what I
understood. Can you tell me -- and Dennis

Race is an attorney with Akin Gump; is that

right?

A. He is, yes.

Q. And he's still an attorney for R.T.
Vanderbilt?

287

Aiken Welch Court Reporters J. Kelse, V. II

8/26/09




—

o O o ~N O g A W N

A. Yes.

Q. ‘And he's been én:attorney for R.T.
Vanderbilt since before you got to R.T.
Vanderbilt, correct?

A. That's correct.

Q. And he's -- do you know when he

first started working for the R.T. Vanderbilt

Company?

A. I don't.

Q. It's correct that Mr. Race is an
attorney that has -- and without giving me any

attorney-client information because I don't
want you to -- but you work with him on

asbestos 11tigat10n matters; is that right?
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MR. RADCLIFFE: Objection, vague and

ambiguous. Beyond the scope.

A. I have communicated and worked with
Mr. Race on all issues that pertain to New
York State Talc and not just litigation, but
regulatory and legislative and scientific and
every avenue that we have been involved in
that I've been involved 1in.

Q. That includes asbestos l1itigation,
correct?

MR. RADCLIFFE: Same objections.
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BY MS. ABRAMS:

Q. I'm not saying it's the only thing
you talk about, but it's one of the things you
do.

A. It's certainly not.

Q. He does have that role as well as
other roles? | |

MR. RADCLIFFE: Same objection.

A. To the extent that I get involved
in éases involving New York State Taic, he's
aware of it and sometimes he'll be the first
person to tell me that this is a case and
you'll be contacted by.the attorneys and that
sort of thing.

Q. So far as you know, he is involved
in the asbestos litigation and knows about
this case, correct?

MR. RADCLIFFE: Séme objections.

A. Well, if you remember from my last
deposition you know it's like waving a red
flag in front of a bull when you use the term
asbestos, right, we don't have any asbestos in
the talc, whatever you want to call it.

Q. I apologize for raising the red

flag. Let me ask you this question, with
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respect tb cases where the R.T. Vanderbilt
Corporation has been sued by people alleging
exposure to asbestos and asbestos-related
diseases, Mr. Race is someone who is involved
in that litigation, correct?

MR. RADCLIFFE: Same objection.

A. He is aware of it, exactly what his
involvement is,‘I‘m not really familiar. I
know he's always involved as you would expect
he would be.

Q. Why would you expect that?

A. Because he's an attorney and he's
been working with the Vanderbilt company over
this whole span of years and I think they look
to Mr. Race for overviews as to what's going
on in the legal arena.

MR. RADCLIFFE: 1I'm going to object
and move to strike-as speculative and Tack
of foUndation for that response and the
prior one.

BY MS. ABRAMS:

Q. Do you know the composition of the
board of directors of the R.T. Vanderbilt
Corporation?

A. No, I don't.
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Q. Do you know if Mr. Race serves on
the board of directors of the R.T. Vanderbilt

Corporation?

A. He is, yes.

Q. So he's currently a board member?
A. I know that, yeah. |

Q. And do you know any other board

members that come to mind?

A. Well, certainly Hugh Vanderbiit,
the CEO, certainly Paul Vanderbilt, I believe
the CFO chief financial officer, Joe Dinaro

(phonetic) and quite frankly, beyond that, I'm
not sure. It's changed over time.

Q. You are obviously a salaried
employee of the R.T. Vanderbilt Corporation?

A. Yes.

Q. Do you own stock in the

corporation?

A. No.
Q. Do you have stock options?
A. Yes, there is a stock option for

salaried employees.

Q. And what is the nature of that
option? |
A. Well, as I understand it and I'm

291

Aiken Welch Court Reporters J. Kelse, V. II

8/26/09




o O O N OO hA W N -

N N N N N N = - ad e 23 A A o -a
mhw-waomm\lm_mhwm-x

not an expert at it, but there's a‘cerfain
portion or set amount of stock that's set
aside for and that stock stays static and as
employee's salary, salaried employees at
certain saTary rankings retire or leave the
company, they have to sell that stock back to
this pool and then it's redistributed to the
remaining pool of individuals that are
eligible fTor that stock.

So it's -- and I think that's the way the
agreement works. So in other words, when I
retire, whatever I have and I don't even know
what it is, {s then sold back to the company
at whatever the rate is at the time I retire
and then that same number of stocks are
distributed to others that are in the pool.

Q. So in other words, when you retire,
part of your retirement is going to be a
benefit from the sale of your stock option
that is based on the value of the stock at the
time you retire; is that right?

A, That's my understanding, yes.

Q. - Was that stock option available and
a benefit when you first hired in in 19857

A. Yes, I believe it was.
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Q. So that's available to all salaried
R.T. Vanderbilt employees at least since 1985,
so far as you know?
MR. RADCLIFFE: Objection. Calls for
speculation.

BY MS. ABRAMS:

Q. Correct?
A. That's my uhderstahding.
Q. Do you know whether the amount of

your stock option, the amount of stock you --

for your option, does that vary between

employees or is there a flat rate per
employee? Do you have any idea how that
works? |

A. It's pfedicated on your rank, first
of all, it's only available for managers and
above and it's also linked to the number of
years of service, so it will vary from person
to person.

Q. Do you -- is it ever the case
that -- strike that. Do you receive annuai
bonuses from the R.T. Vanderbilt Corporation?

A. Not as a strict rule, but
generally, yes.

Q. So it's not part of the deal, but
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over time you have gotten a bonus, for the
most part, every year?

MR. RADCLIFFE: Objection, assumes
facts not in evidence, vague and
ambiguous.

A. When the company haé the funds to
do that then they do and when they don't,
they don't.

Q. And over the last 10 years have you
received bonuses every year?

A. I have, vyes.

Q. How about over the last 20 vyears,
do you recall any years when you did not
receive a bonus?

A. I believe there were a couple of
years when no one did.

Q. Do you remember approximately when
that was?

No, I don't.

Q. Was that in the 1980s?

A. I don't recall. It has a lot to do
with the sales, obviously.

Q. And during any time in your work at
the R.T. Vanderbilit Company from 1985 until

the present, other than your annual bonus did
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you ever receive any special bonuses that
didn't come on an annual basis?
A. No, I haven't.
Q. Do you know if employees receive

other Kinds of bonuses other than annual

bonuses?
MR. RADCLIFFE: Objection, calls for
speculation.
A.  I'm not aware of any. I don't
Know.
Q. Have you gotten any special awards

from your employment at R.T. Vanderbilt from
the company? |

A. No.

Q. Now, we -- I want to turn your
attention to what is stamped WES 00001 to WES
001361 and I'11 represent to you that that is
a set of documents that were produced to the
p1aint1ff in this case in sometime around mid
July. And I want to know if you have had an
opportunity to review that set of documents
and whether you can attest, sir, that these
are business records of the company that are
kept in the regular course of the company's

business?
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MR. RADCLIFFE: Objection, compound,
| vague, ambiguous.

BY MS. ABRAMS:

Q. And why don't you have an
opportunity to look through these documents
because I'm going to ask you to authenticate
that these are true and correct copies,.every
single one of them, of R.T. Vanderbilt
Company's business records unless your counsel
wants to stipulate to that. You can go ahead
and take a look at them, one at a time.

A. Well, if I recognize these as
documents from my files, I'11 tell you that.
If I don't recognize them, then I don't
recognize them.

Q. That's fine.

A.  That doesn't necessarily mean they
may not have been in my blizzard of files.

Q. Well, you've been produced as the
custodian of these records and if there's a
different custodian of the records who needs
to come 1in here and authenticate them as
business records, then we need to see that
pefson.

MR. RADCLIFFE: There's no different
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BY MS.
Q.

custodian of records. Mr. Kelse is the
custodian of records -- let me withdraw
that and say Mr. Kelse is the custodian of
the records for the categories for which he
has been.designated. If those documents
fall within categories for which he has
been designated, he is the person to ahswer
your questions, but I also think you should
define what business records mean because
that has yet tb bé defined.
'ABRAMS :
The question is still pending. |

MR. RUIZ: 1In the letter where you
guys parsed out who was going to answer
what, you only referred to persons most
qualified. You didn't refer to custodians
of record. I think we said the
correspondence. The problem is we had more
document requests than we did categories.

MR. RADCLIFFE: And they didn't match
up.

MR. RUIZ: Right, because we had
specific documents we requested.

MR. RADCLIFFE: what'we did say was

that Mr. Kelse was the custodian of records
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for the documents, the catégories --

MS. ABRAMS: We can notice the
custodian of records for every single piece
of paper that you've produced, if you want
us to do that, we'll do it, or you can
stipulate that these are documents that
were kept in the regular course of business
that were made at or around the time of the
document and that they are true and correct
copies of those records, if you'd like to
stipulate to that, We can avoid that, but
at one point or another, someone from the
R.T. Vanderbilt Corporation is going to
have to attest thaf every single piece of
paper that you've produced is a business
record and is admissible at trial. And if
you don't want to do that the easy way,

we'll just do it the hard way and you can

bring someone here because we'll notice the

deposition and you can bring them out to
California, it's up to you.

'MR. RADCLIFFE: I don't think that
those are my only choices and we have
designated someone to respond to your

custodian of records designation and that
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is Mr. Kelse for the categories for which
he is responsible. There are other
categories for which Mr. Vanderbilt has
‘been designated.
BY MS. ABRAMS:
Q. The sales records, so other than
that, the sales records which are inc?uded in
there, there's several page of sales records.
You can skip over those, if you like.
A.  These right at the top is an
agreement.
MR. RADCLIFFE: That's already been
taken care of.
Q. | Excuse me, can I have that one?
MR. RADCLIFFE: There's already been
questions and answers on that one.
BY MS. ABRAMS: :
Q. Is this agreement are you
stipulating that the agfeement which is WES
001 through WES 0040 -- 41 is a true and
correct copy of business records kept, a
document kept in the ordinary course of
business?
MR. RADCLIFFE: 1I'11 stipulate that

the documents in your hands, including the
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asset purchase agreement and the letter

were marked individually as exhibits for

Mr. Vanderbilt's deposition for which he is

the custodian of records and that you asked

him questions about whether or not

they

were true and accurate and he responded on

the record while we were in California two

weeks ago, whenever it was.

MS. ABRAMS: I don't beTieve

we asked

him if they were records kept in the

ordinary course of business of the
Vanderbilt Corporation, did we?

MR. RADCLIFFE: I think that

R.T.

-- 1it's

my recollection that you did, but I think

Mr. Ruiz has his transcript.
BY MS. ABRAMS:
Q. Do you know whether these -- do you

have these records in your file?

A. - No, those, I do not.

Q. So you can't attest to anything,
okay?

A. Well, I can attest to these, these

are in my files.

MR. RADCLIFFE: What you need to do

instead of saying "these," what you need to

Aiken Welch Court Reporters J. Kelse, V.
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do is read the numbers at the bottom right-
hand corner and you can say 6 through 20 or
whatever.

So you want to sit here and go

through this right now?

MR. RADCLIFFE: That's what she wants
to do.

BY MS. ABRAMS:

> P > P

Q.

May I help you, please?

This group here is from my files.
Let me ask the questions, okay?
Sure. You want the whole stack?

No, you keep the stack. So

document number 43, 44, 45 all up through 56,

these are documents that these are true and

correct copies of documents that you've kept

in your own personal files?

A.
Q.
A.
Q.

Yes.
At the R.T. Vanderbilt Corporation?
Yes.

And these are records that you keep

in the ordinary course of your business with

the R.T. Vanderbilt Corporation?

A.
Q.

Linked to my job, yes.

And these were made at or time of
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‘the date of the document, you didn't create

them today or yesterday?
A. No.

Q. So this first document for,

example, September 23rd? 1987, that's when

that was written; is that right?
A. I believe so.
Q. And that's true for all of these
documents? These aren't things that are new,
these were business records that were kept at
the time they were made, correct?
A. Yes.
MR. RADCLIFFE: Objection. Compound,
vague and ambiguous.
MS. ABRAMS: Did you get the answer?
THE COURT REPORTER: Yes.
BY MR. ABRAMS:
Q. You can keep the sales records, sir.

A. That's what these are. It looks

like the next group of files, the next group

of files are part of that analytical,
chronological analytical history file that I
mentioned a number of times.

Q. Can I have that, please?

A. Hold on. I'm not finished putting
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these together. This is going to be a tall

one, should be a tall one, if it was complete.
Q. I'11 tell you what, why don't we go
off the record and take a five-minute break

and let you go through that whole stack, okay?
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THE VIDEOGRAPHER: Off the record at

11:08.

(A brief recess was taken.)

MR. ZAPALA: Hi, this is Al Zapala,

I'm checking in.

THE VIDEOGRAPHER: This is the

beginning of Tape Number 2. We're back on

the record at 12:06.
(Whereupon, the court reporter read
back the previous questioh.

BY MS. ABRAMS:

Q. Back on the record, Mr. Kelse, and
you have spent the last hour looking at every
single page of the first set of documents that
was produced by the R.T. Vanderbilt
Corporation to determine whether each and
every page of those documents was a
document -- a true and correct copy of a
document that was kept by the R.T. Vanderbilt

Corporation in the regular course of their
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business made at or around the time that the
document was created. Can you tell
me, sir, can you read the first number on the
document there, WES --

A. - - 000069.
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MR. RADCLIFFE: Let me juét object.

MS. ABRAMS: Let me finish my

question, please.

MR. RADCLIFFE: You made a question

and I'm going to make an objection to it.

The first question was a long predicate, I

disagree with it, incorrect statement of

facts. It's compound.

' MS. ABRAMS: can you read the

question back, please, because I wasn't

finished with my question. I would

appreciate it if you would let me finish

the question and then you can make your

objection. So let's get on the record that

question that's pending and let me finish

the question.
- (Whereupon, the court reporter read
back the previous question.)
Q. Mr. Kelse, did you spend the last

hour looking at évery single page of the
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documents of the stack in front of you which
was the first production of the R.T.
Vanderbilt Corporation of documents?

A. Yes, I did.
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MR. RADCLIFFE: Objection, incorrect

statement of facts. Go ahead.
BY MS. ABRAMS:
| Q.  Did you look at every single page
of that stack in front of you?

A. Yes.

Q. Can you give me the first number on
the top of that stack?

A.  WES 000069 .

Q. And can you give me the last
number, please?

A. The Tast number WES 001361.

Q. And with the exception of several
documents we're going to talk about, is every
single one of those documents in that series,
WES 000069 through 1361 a document, a true and
correct copy of a document kept by the R.T.
Vanderbilt Corporation in the regular course
of its business and a document that was made
at or around the time that it says on the

document that it was created?
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MR. RADCLIFFE: Objection, vague,

ambiguous, compound, incorrect statement of

facts.

BY MS. ABRAMS:

Q. Do you understand the question?
A. I believe so.
Q. And 1is that correct, other than the

exceptions which we're going to talk about --
A.  Yes, it is. |
Q. -- every one of those documents is
a business record of the R.T. Vanderbilt
Corporation that you found in your files?
MR. RADCLIFFE: Same objections.
BY MS. ABRAMS:

Q. Can you answer the question?
A. I recognize them all, yes.
Q. Thank you. Now, let's talk about

the exceptions that you tagged. Which

documents did you tag, sir?

A. I tagged a couple of documents that

I didn't recognize --

Q. A1l right.

A. -- as being in my files.

Q. Why don't you give me the first
document that you recognize -- that you don't
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recognize?

A. Okay, and I'11 try to keep these in
order for you.

Q. I'11 take those from you. What's
the Bate number on that?

A. This is WES 000363.

Q. And how many pages, what's the last
page of that document you don't recognize?

A. The Tast page would be WES 000372.

Q. Okay, can I have that. Thank you.
This is entitled Analytical Report on Ceiling
Samples Taken From Apartment Winston Towers,
Cliffside Park, New Jersey; is that correct?
That's what this says, yes? I just want to

identify it for the record.

A. I didn't recognize it.
Q. That's what the document is,
though?
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MR. RADCLIFFE: He doesn't have it in

front of him.

A. That's what it says, yes.

Q. Can you read for us the first page
of that?
A. Analytic report on ceiling samples

taken from Apartment 25 through -19 of Winston
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Towers, Cliffside Park, New Jersey.

Q. Thank you. And what's the next
document that you don't recognize?

A. “Actually.

Q. And strike that. Do you know where
this document came from, WES 3637

A. It came from my files, I just don't
recognize it.

Q. Okay. This one?

A. This one appears to be Tihked to
that and this is a Report of Investigation

dated 1993. Do you want the number?

Q. Please.
A. WES 0000643.
Q. And 644, correct? The two page are

643 and_644? B

A. Yes.

Q. And other than that, these are all
business records that you kept in the regular
course of your business as the risk manager
for the R.T. Vanderbilt Corporation, correct?

A. I recognize them as being in my
files, yes.

Q. And then, I'm sorry, I think you

have one more tag on there?
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A. Yes, there was one other. This
is -- these look Tike computer printouts.
Q. - This is WES 000972 through 990.

These are tox 1ine printouts --

A. Yes.

Q -- you don't recognize?

A I don't.

Q. Do you know where they came from?
A Again, they could be in my file, I

just didn't recognize them.

Q. These are reports of studies?
A. Abstracts of published papers.
Q. Do you know whether you have the

actual papers in your fi]eé for those
abstracts?

A. I would have to look through each
of these. I may have some, I may not have
others. Do you want me to do that?

Q.  We can maybe do that later, but you
don't recognize the abstracts?

A. I don't recognize the abstracts.

Q. And are there anyiother documents
that you cannot attest are business records of
the corporation? |

A. No, all the rest are familiar to
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me.
Q. Thank you, sir. Now, this next
prdduction, the second production of documents
was in three sections. The first section is
WES 001362 through 1742 and these appear to be
files regarding International Talc Company.
Can you tell me if you recognize these
files? And I'11 répresent to you that we
received these last Friday so they were
recently produced. Did they come out of your
file that you mentioned, International Talc
files that you told us about? |
MR. RADCLIFFE: Objection to the form
of the question. It'é compound. Predicate
is a statement, it's.not a question. It's
incorrect.
A. ‘So you want me to look through
these and tell you whether I recognize these?
Q. That's right, and if these are
records from your files that you mentﬁoned.
Why don't we go off the record for a minute.
THE VIDEOGRAPHER: Off the record at
12:17.
(A brief recess was taken).

THE VIDEOGRAPHER: We're back on the
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record at 12:35.
BY MS. ABRAMS:
Q. Mr. Kelse, you've had an
opportunity to look at Bates stamp number 1362
through 1742 which appear to be records of
International Talc; is that correct?
A. That's correct.
Q. And are those true and correct
copies of records that you have kept in your

file as a risk manager for the R.T. Vanderbiit

- Company?
MR. RADCLIFFE: Objection, vague and
ambiguous. |
A. I don't recognize them. Those are

not records that I keep.

Q. Those are not records fhaf you can
récognize or can authenticate for us?

A. That's correct. |

Q. Bates stamp 1743 throﬁgh.1969,
these are mineralogical studies, do you
recognize these?

A. With the exception of orne document,
I recognize them all.

MR. RADCLIFFE: You have two tabs in

there.
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BY MS. ABRAMS:
Q. This is Bates 1824 and it's
entitled Asbestos Selected Cancer, is that the
one you don't recognize? |
A. I don't.

Q. And that is 1824 through 1835. You
don't believe this was kept in your file, sir?
A. I don't recognize it. I couldn't

tell you whether it was there or not.
Q.  Okay. And we also tagged Bates
1891 through 1894 and some blank pages and
I'11 represent to you that the next number in
the series is 1905. So this would be.the
documents 1891 through 1905. :
This is a Bureau of Mines Report of
Investigation in 1979 entitied Relationship of
Mineral Habit to Size Characteristics for
Tremolite Cleavage Fragments and Fibers by
w111iam Campbell, Eric Steel, Robert Virta and
Michael Eisner. Do you acfua11y recognize

this study as one that you have in your

possession?
A. Yes, I do.
Q. This document here is not a

comb]ete document; is that correct?
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A. Right.

Q. Some of the pages are blank?
A. Yes. _

Q. And I ask your attorney if you

would provide the complete document. You have

the complete document, correct?
MR. RADCLIFFE: 1It's been provided.
It's on the CD that I've given to

you.
THE WITNESS: Yes.
MS. ABRAMS: Thank you.
MR. RADCLIFFE: Probably several
times.

BY MS. ABRAMS:

Q. Other than that, you recognize all
the documents in that series 1743 through 1969
with the exception of the asbestos selected
cancer document?

A. I do.

Q. And these are all true and correct
copies of documents that you keep in your own
files as business records?

A. Yes.

MR. RADCLIFFE: Objection, vague and

ambiguous.
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BY MS. ABRAMS:

Q. And they were created at the time
that the writings on the documents indicate;
is that correct?

A. Yes, as indicated.

Q. Mr. Kelse, the rest of this
production starting with 1970 are workers’
compensation files. Do you keep workers'
compensation files in your office?

A. Some.

Q. And do you know whether these files
were copied from your office, do you have any
idea, one way or the other?

A. If that stack is from Tast week,
they were, yes.

Q. Do you keep redacted copies of
workers' compensation files in your office, in
order words, where the names and Social
Security numbers and other information is
blocked out?

A. I do not.

Q. So the files in your office are
complete files that have all the information
1h an unredacted form; is that right?

A. Yes.
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MS. ABRAMS: And we have -- there's
been an offer made by Mr. Radcliffe that he
will Took through the workers' compensation
files and let us know if he’'11 stipulate to
business records by September 11th.

MR. RADCLIFFE: Correct.

BY MR. ABRAMS:

Q. And we will consider that 6ffer and
at least forego for this deposition your going
through every single one of those files,
okay?

A. Thank you.

MS. ABRAMS: With that, I think we'll
break for Tlunch.

THE VIDEOGRAPHER: Off the record at
12:40.

(A Tuncheon recess was taken.)

THE VIDEOGRAPHER: We're back on the

record at 1:51.

BY MS. ABRAMS:

Q. Good afternoon, Mr. Kelse.
A. Afternoon.
Q. We're back from 1unch and I would

like now to move on to the exhibits that you

produced at your last deposition and ask you,
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I've brought the exhibits'with me, we got them
from the court reporter. 1'11 ask you if you
could just take a look at that set of
documents which were attached to your prior
deposition and let us know if those were your
records that you kept in the regular course of
your business and that they were made at or
around about the time indicated on the
document. I believe last time you did tell us
those were your records, you went through your
files and you brought them?

A. Yes, I did.

Q. So can you verify for us that those

are business records of the R.T. Vanderbilt

Company?

A. Three copies of the same thing.

Q. We marked what you brought. Can I
see that? “

A. That's what it looks 1Tike. I'd

better take a quick look.

Q. Are those your business records
sir?

A.  Yes.

Q. And all of these documents were

created at or around the time indicated on the
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documents?
A. Yes.
Q.  Today your counsel handed me a

stack of pages which I'm going to now mark for
this record. The first document is entitled
Workers Comp Mesothelioma Deaths Claimed. The
second page of that document is workers'
comp, WC Non Malignant Pulmonary claims GTC
and this is a four page document. Can you
take a Took at that and let me know if that's
something that was produced in your file?

A. Yes, it is and actually, the table
you have is an extension of this.

Q. So let's add these next two pages

and mark that whole stack as an exhibit.

A. Right, they actually go like this.

Q. A1l right.

A. I think that's the complete
package.

Q. So this 1is going to be Exhibit 9 to

the deposition and it's a sevén-page document.
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BY MS. ABRAMS:
Q. And where did you find that

document, sir, Exhibit 9 in your files?
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A. Where -- in -- the file was labeled
Compensation Ctlaims.

Q. And 1is this the entirety of that

file?
A. No, no, it's not.
Q. | What else is in that file?
A. There were four mesothelioma

compensation claims which were copied last
week and there are -- there was a summary list
which was part of that.

Q. Other than these pages, there's a
summary list? |

A. That is the summary list.

Q. Okay, so this -- you have produced
the summary Tist?

A. You have it there.

Q. Yes, anything else in the file that

you haven't produced, other than the claims

themselves?
MR. RADCLIFFE: Objection, vague and
ambiguous. “
A. No, I indicated which were the

compensafion files that were taken out and
they were copied and included in that was the

summary table, the 1list that I gave you, and
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the files of the mesothelioma claims,
information that I had on those, and that's
what was in the file.

Q. So it's your understanding that
Exhibit 9 that I'm ho1d1ng right now was also
copied in the production?

A. Yes, it was in the file.

Q. And 1is there a particular reason
why you also brought this with you today?

A. Other than it's -- I 11ke to try to
have summary papers rather than -- so I
brought it because if we did discuss any of
these, that would be helpful for me to
reference.

Q. Okay. Next is a Emanuel Rubin,
November 6, 2006 Tetter to you, Mr. Kelse, and
this is a four-page document which we'll mark
as Exhibit 10.

Would you take a look at that and we can
mark it in a minute. Was that also in the
file that you're speaking about?

A. Yes, it was.

Q. Okay, and is this a summary --
strike that. Did you send certain information

to Dr. Rubin for his review?
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A. I sent him the files that we had on
the four mesothelioma workman's comp cases
which were the same as what was produced to
you.

Q. Did you send Dr. Rubin a version of
the files that were redacted or unredacted?
In other words, were there black marks that
marked out the names and the 1nf6rmatidn of
the people or were they sent to Dr. Rubjn
without black marks on them?

A.  They were unredacted, without the

black marks.

(Exhibit Number 10 was marked for
identification.)

BY MS. ABRAMS:

Q. Is it correct, sir, that Dr. Rubin
is not a treating physician for any of thosé
individuals?

A. That's correct.

Q. And he is your consultant?
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ambiguous.
BY MS. ABRAMS: |
Q. Strike that. Who is Dr. Rubin and

why did you send him the information?
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A. Dr. Rubin is a pathologist who we
consulted on for advice regarding the content
of the four mesothelioma claims, the files

that we sent to him.

Q. - Did you send Dr. Rubin actual
pathology?

A. When it was available.

Q. How did you get the pathology?

A. I think it was only one case where

there was actually tissue available. I don't
believe he looked at the tissue unless he
states it in his letter. There was another
pathologist who did look in one case at tissue
and Dr. Rubin reviewed her analysis.

Q. What pathologist was that?

A. I would have to look at the file.
He may have mentioned her name, she was in

London, Ontario.

Q. Perhaps you can review the record.

A. Sure. Dr. Bertha Garcia,
G-A-R-C-I-A. |

Q. And do you know why Dr. Rubin

selected Dr. Garcia to review the pathology?
A. Dr. Rubin didn't select Dr. Garcia

to review the pathology, that was done prior
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to Dr. Rubin doing the report.

Q. Who selected Dr. Garcia to review
the pathology? |

A. I sent that f11elto Dr. Morgan,
Keith Morgan, 1in London, Ontario Hospital and
Dr. Morgan selected that pathologist
apparently because he knew her.

Q. Who is Dr. Morgan?

A. He's a pulmonary specialist.

Q. What is his role? 1Is he a treating

doctor for any of these people?

A. No.
Q. What is his role?
A. He's a physician that we knew of.

He had formeriy worked at NIOSH as the
director or their pulmonary division in
Morgantown, I believe.

Q. So you retained Dr. Morgan to

review information for R.T. Vanderbilt

Company?
A. ~To review that file, yes.
Q. That one particular file?

“A. I think there were two files. I
think these were cases, were two cases in

1995. Those wefe the two files.
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Q. He reviewed these cases in order to
render an opinion for purposes of the workers
compensation caseé, correct?

A. He reviewed the files to advise me
as to his impressions of the files as to
whether or not the cases appear to have been
properly diagnosed to begin with and ény other
information he saw in the file because we
needed assistance of someone was qualified to
review those files.

Q. Did you utilize that opinion in any
way in objecting to the workers' compensation
claim of the claimant?

A. I would have to look at the dates,
but I believe the claims had already been
awarded. It was not a part of that process.

Q. So you didn't submit Dr. Morgan's

report to the compensation people?

A. No.

Q. And it wasn't part of any appeal?
A. No, as I recall, it wasn't. |
Q. Did you ever use Dr. Morgan to

render opinions for purposes of disputing
workers' compensation claims?

A. No.
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Q. Have you reviewed the workers’
compensation files that were produced to my
office prior to your testimony today?

A. I've seen them, yes.

Q. If I told you that there were
reports from Dr. Morgan that were in the
workers' compensatibn files, yoﬁ'wdu?d
assume -- your testimony is that those would
not have been submitted to the claims board,
those would have been for R.T. Vanderbilt's
own in-house use?

A. That's my knowledge, yes.

Q. In order to -- well, strike that.
How did you get the pathology in one of these
cases in order to have someone review it?

A. Well, in the two cases in 1995, we
actually asked for réieases for the medical
records which we obtained signed releases and
we used them for the medical records that
the -- that were pertinent to the claim.

Q. Who did you ask to release the
%nformation?

A. I think -- well, 1in the files that
were copied, those release forms, a copy of

the release form is there and the release form
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is a release form to Vanderbilt.

Q. Who did you ask to obtain release
information? Who released the information to
you?

A. In one case I believe it was the
individual while he was still alive and then
the other I believe it was his wife.

Q. What did you tell the individual

who was still alive and his wife that you

were -- why were you seeking that information?

A. Because we wanted to know as much
about the diagnosis as possible. We felt that
it would be important for the company to
understand that and, even more importantly, it

would be important information to also share

with the individual to the extent that it was

any different information than he already had
so it would have been shared with him.

Q. And it's correct, is it not,
Mr. Kelse, that in each one of those cases
where you asked the claimant or his spouse to
release information, ultimately you used that
information to dispute the worker's claim for
compensation?

MR. RADCLIFFE: Objection,
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argumentative.

BY MS. ABRAMS:

Q. That's true, isn't it?

A. Actualty, it's not. I don't recall
using the information to dispute any of those
claims.

Q. So it's your testimony here today
that the R.T. Vanderbilt Company or its
carrier did not dispute any of the claims
where you sought information from the
claimant's personal information and medical
information by authorization?

MR. RADCLIFFE: Objection,
argumentative, misstates previous
tesfimony, assumes facts not in evidence,
calls for speculation.

A. The most recent case that involved
in 2005, the 1insurance carrier did contest it
and it was -- eventually it was awarded
regardless, but I don;t recall our using any
information we collected in respect to
bontesting that claim. Most of the issue
there was other or competing risk, other types
of work.

MS. ABRAMS: Could you read the
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answer back, please?
(Whereupon, fhe court reporter read back
the previous answer.)
- BY MS. ABRAMS:
Q. Well, you disputed the claim,

correct?

MR. RADCLIFFE: Same objections.

For the reason that I stated.
Did you dispute the claim, sir?

The carrier disputed the claim.

R > o >

The carrier disputed the claim in a
case where you asked for information from the
claimant or the spouse of the claimant and you
represented that it was because you were
interested in finding out more about their
disease, correct? |
MR. RADCLIFFE: Objection,

argumentative, misstates previous

testimony.

A. Well, in terms of last case,
actually, that one case, the data that was
presented in the medical records our medical
conéuTtants felt that it was sufficient that,
in fact, it was a confirmed mesothelioma. So

our own records, you know, confirmed it. We
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didn't dispute the diagnosis.

Q. Move to strike as nonresponsive.
Did you dispute the claim, sir?

A. The carrier disputed the claim.

Q. And did you tell the individual who
you sought 1nformatibn from, the worker, or
did.you tell the spouse of the worker who had
died that in giving you information that the
R.T. Vanderbilt Company or its carrier might
ultimately dispute their workers' compensation
claim?

MR. RADCLIFFE: Objection,

argumentative, misstates previous

328

testimony, assumes facts not in evidence.

BY MS. ABRAMS:
Q. Did you or did you not tell them
that?

MR. RADCLIFFE: Same objection.

A. I did not tell them that.

Q. In fact, sir, wasn't that a real
possibility, at the time that you asked for an
authorization from a worker or the spouse of a
deceased worker that'you needed information in
their medical file that ultimately for one

reason or another the R.T. Vanderbilt Company
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or its carrier might actually dispute their
workers' cbmpensation claim? Wasn't that a
possibility at the time?

MR. RADCLIFFE: Objection, calls for
speculation, assumes facts not in evidence
argumentative.

A. It certainTy was not our -- that
was not why we asked for the information. We
were essentially trying to learn as much as we
could about the case.

Q. Move to strfke as nonresponsive.
Could you read the question back to the
witness, please? |

(Whereupon, the court reporter read
back the previous question.)

MR. RADCLIFFE: Same objections.

A. Well, my answer to that 1is it's not
something that actually occurred to us. We
were interested in the information. We were
not thinking of it in terms of using it to
dispute a compensation claim and in that case,
to the best of my knowledge, it wasn't used 1in
that way.

Q. Sir, how many workers' compensation

" claims have been filed against the R.T.
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Vanderbilt Company for cancer related alleged
asbestos exposures? |
A. Do you have the list?
Q. And I'm showing you Exhibit 9.
A. Right, I think I have a copy of it
here. |

Q. Why don't you just take Exhibit 9.

A. Okay. As I've indicated here
there's -- to my knowledge there are seven.

Q.  Seven mesothelioma claims?

A. No, no, four mesothelioma claims

and three claims related to lung cancer.

Q. Wé11, let's start with the four
mesothelioma claims, sir. In each one of
those claims did R.T. Vanderbilt or its
insurance carrier for one reason or another
dispute that R.T. Vanderbilt was 1iable for
that claim?

" A. I don't know about the first
three. I do know the last one was contested
for the reason that I stated. The other
three, I would have to go back and 1ook in the
records to see whatever the insurance
carrier's documents reflected in that regard.

Q. Let me ask it this way: Do you
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know of any workers' compensation claim wheré
it was claimed that a mesothelioma was caused
from exposure to asbestos by the R.T.
Vanderbilt company that R.T. Vanderbilt or its
carrier did not dispute the claim? |

A. Well, R.T. Vanderbilt is really not
disputing claims, the carriers are disputing
claims. I don't know if that is a routine
process for them or not. They are ab]e.to
gain access to every claim -- to those records
to defend their circumstance. They can hire
their own independent medical review expert,
1T they wish.

It is sort of running on its own track.
The carriers more or less run on their own
track. They will call us and ask for
information, such as their employment
history, things of that nature, but very
often, all of that sort of operates in a
separate sphere and you find out that a claim
has been paid that you had no idea was even
submitted.

So you get claims runs and you'll see a-
name and date and it will have a status, open,

closed, contested and very often that's the

331

Aiken Welch Court Reporters J. Kelse, V. II

8/26/09




o © o ~N OO U b W N -

N N N N N N = e el e e el e
A kA W N -, O O 0N R W =

“only notice that the company will see.

Q. Move to strike as nonresponsive.

Could you read the question back, pltease?
(Whereupon, the court read back the

previous question.)

BY MS. ABRAMS:

Q. Do you know of any such claim?

MR. RADCLIFFE: Same objections.

A. Well, again I'm having a hard time
answering it for a number of reasons. One is
there's no asbestos. |

Q. If you can't answer it, just say
you can't answer it. Can you answer the
question? Do you know of any claim where
either the carrier or R.T. Vanderbilt did not
dispute the claim when there was an allegation
of exposure to asbestos from R.T. Vanderbilt's
product for a mesothelioma? Can you answer

that question?
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MR. RADCLIFFE: Objection, different

question, vague, ambiguous, compound,
assumes facts not in evidence.
A. I don't, other than that one case I
mentioned. I don't know the status of whether

they were contested or not. I can tell you
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they should have beén, whether they were or
not, I would have to look at the file.

Q. And it's correct, Mr. Kelse, that
you told the carriers in every instance that
you knew of to dispute the claim because it's
R.T. Vanderbilt's position that there isn't
any asbestos in their product and it doesn't
cause mesothelioma, isn't that construct?

A. It's more than a position, that is
our understanding. |

Q.. And that's your directive to the
carrier, isn't it, sir?

A. Well, it's hard to have a disease
that people associate with asbestos when you
don't have that exposuré.

Q. Move to strike as nonresponsive.
Could you read the question back, please?

(Whereupon, the court reporter read
back the previous question.)

A. The carrier would contest a case
based on that. If you don't have -- if an
a1]egation of asbestos exists because they're
saying it's associated with exposure to your
talc and you don't have asbestos in your talc,

I would expect the carrier to dispute that
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claim, that association.

Q. So that's correct, all of the --
the carrier disputes every claim for an
allegation of asbestos exposure for
mesothelioma from R.T. Vanderbilt's product at

the direction of R.T. Vanderbilt, 1isn't that

right?
MR. RADCLIFFE: Objection,
argumentative.
A. I don't think I said thét we

directed them. I think I said that they
operate pretty much independently. Sometimes
we don't even know whether a claim has been
settlied until we see it.

Q. A mesothelioma ciaim?

A. The last claim we were aware of,
the others we heard about later.

Q. If that's your testimony here that
you did not hear about the mesothelioma claims
until they were decided?

MR. RADCLIFFE: Objection,
argumentative, misstates facts.

A. The lTast one no, we were very
actively involved in the last one because the

individual was alive, he's fi]ed'a claim. It
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was an active suit. The one prior to thét was
an individual 87-year-old gentleman who died
two years before we even knew there was a
claim. That claim was petitioned by his
wife. We had no awareness of it until we saw
it on a 1oss run two years later.

Q. And what did you do about that?

A. The same thing that we did with the
claims in 1995, we tried to collect as much
information as possible because we think it's

important to know the circumstances of the

case.
Q. And what did you do about the
claims?
A. I don't recall what we did about

them. I was, again, more interested in the
characteristics of the case, was the diagnosis
correct or not correct or did you know or not
know, what was his work history, could this
have been something that may be linked to
other types of work, yes or nb.

These were the types of questions that we

~would want to Took at, obviously, because if

you don't have answers to those

questions, that's a serious medical issue and
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YOu.would hate'foAthink that exposure to your
talc would produce that type of an end point
disease and we would be very concerned if we
felt that that was the case.

If the evidence pointed in that direction,
that would be extremely concern -- a major
concern so that's why these cases were
important to us, we need to know.

Q. Move to strike as nonresponsive.
Could you read the question back, please.

(Whereupon, the court reporter read
back the previous question;)

A. I don't recall doing anything about
the claims. |

Q. So when you found out that the comp
carrier, the compenéation carrier, had paid
out claims for mesothelioma deaths after the
fact, you didn't do anything to try to dispute
the claims, object to the claims, talk to the
carrier and instruct thém otherwise, nothing?

MR. RADCLIFFE: Object to the form,
argumentative, compound, assumes facts not
in evidence.

BY MS. ABRAMS:

Q. Is that your testimony?
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A. I do not recall doing anything in
terms of going back to the comp carriers and
aSking them to open cases and contest them.

Q. Do you remember the name of the
individual where you obtained information on
that individual? Do you remember Mr. Evans?

A. Yes.

Q. Is that a claim that was filed that
you knew about at the time and obtained
information on that individual? |

A. No, that's not the one I was
referring to. I don't know if we knew it at
the time or not, IFd have to look at the file.

Q. Did you not on September 30, 1994
write a letter to Dr. Paleo stating that
you've contacted Mr. Evans to receive
permission to have access to his medical
records and this'is -- I'11 give you that
letter to refresh your recollection.

MR. RADCLIFFE: Is there a Bates
stamp on that?
MS. ABRAMS: There is not.

A. Yes, fhatfs correct. I copied

Mr. Evans as well.

Q. And you sought that medical

Aiken Welch Court Reporters J. Kelse, V. II 8/26/09
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A. I did.

Q. And that was prior to the time that
Mr. Evans was deceased; 1is that correct?

A. I believe that's correct. I think
that was 1995 when he died.

Q. And is that a case where the R.T.
Vanderbilt Company or its carrier disputed
that claim?

A. I believe they disputed it. I know
in one of the cases they had an independent
medical review done and they provided
information on the composition of the talc and
the general issues of the health studies and
so forth to that physician that the carriers
were using.

Q. 'So you assisted, sir, in the
carrier's attempt to dispute a claim by

Mr. Evans who died of mesothelioma; is that

correct?
MR. RADCLIFFE: Objection,
argumentative.
A. I provided information I had that I

thought would be pertinent to 1it, yes.

Q. Who is Dr. Paleo who you wrote this
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1etfer to who is in Ogdensburg, New York? Was
that his treating physician?

A.  Well, I hate to speculate, but
that's --

Q. - Perhaps you might want to look at
the Tetter then.

A.  Well, the name, that's who we would
have asked for medical records from would be
someone who would have those medical records
which would have to be a treating physician.

Q. ‘And in this letter, Mr. Kelse, in

1994 you wrote to Dr. Paleo, "The company fis

aware that overexposure to its talc dust,

indeed, any mineral dust, can result in
adverse pu1monary affects. We are therefore
concerned about reports we have received about
Mr. Evans' pulmonary condition, wish to be
informed on this condition and to assist in
any way we can. On behalf of all our ta1c.
miners and millers we feel we have a
commitment to do so." Did you write that,
sir, in this letter? Would you like to see
it?

A. It's my letter. Yes, I did write
that. |
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Q. And then you wrote, It is our hope
to obtain a copy of Mr. Evans' medical record,
along with available tissue samples for review
by Brian, B-0-E-H-L-E-C-K-E, Bohlecke, M.D.,
our pulmonary medical advisor and a
pathologist familiar with histology, poSsib]y
associated with this case. Whatever is

learned, and it says form, but I think you

- meant from, this review will certainly be

shared with you, Mr. Evans or any additionail
parties Mr. Evans might later designate. Did
you write that, sir?

A. Yes, I did.

Q. And that was in September 30th,
1994, correct?

A. If that's the date, yes.

Q. And it's correct, sir, that you
disputed Mr. Evans' claim of mesothelioma
caused by asbestos from the R.T. Vanderbilt

Company? That's correct, you disputed that

claim?
MR. RADCLIFFE:
Objection, argumentative, assumes facts not
in evidence, misstates prior testimony.
A. I would have to Took at the file to
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see what the carriers disputed, but certainly
Vanderbilt would always dispute an association
with asbestos because there isn't any in the
talc and obviously we would dispute that
aspect of it.

Q. And you obtained this information
and provided it to the carrier, didn't you,
sir, in Mr. Evans' case?
MR. RADCLIFFE: Objection, assumes
facts not in evidence.
A. Again, I would have to look at the
file. I know I did that. I'm not sure
whether it was in Mr. Evans' case or oné other
or it may have been in all of them. I just
have to look. I would want to do that. I
would want to be sure that everyone involved
in the case would have all the information.
MS. ABRAMS: Let's mark that as
Exhibit 11, p1eaée.
(Exhibit Number 11 was marked for
identification.)
BY MS. ABRAMS:
Q. Are you familiar with the case of
Robert Rice, sir?

A. Yes.
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Q. Did you seek information from

Mr. Rice's treating physicians in August of

20057

A. If you have correspondence to that
effect, then I would have to say yes.

Q. Do you recall anything about
seeking information regardihg Mr. Rice's
medical history at the time that you learned
of his death?

A. Yes.

Q. And are you aware that he died of
mesothelioma?

A. That's what I believe the death
certificate said.

Q. Is he one of the claims that you've
directed us to in the Exhibit 9, first page?

A. He is.

Q. Do you know which is his claim? Is

this the 2005 claim of the 74-year-old?

A. No, it would be the -- I believe
he died --

Q. ~I'm sorry, 2001.

A. That would be his.

Q. I époTogize. So that would be the

86-year-old died in 20017
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A. Correct.
Q. Sir, if you don't mind, could you
please next to 2001 -- could you write the

name Rice there so we know who that is there
we're talking about? |

A. (Witness writing.)

Q. With respect to Mr. Evahs,wdo you
know which 1is his claim? This letter was

written September 1994, do you know when he

died?
A. Yes.
Q And when was that?
A. 1995.
Q And could you please write Evans

down there so we know who we're talking about
there. Do you know the identity of the other
people that are listed on that page?

A. I do.

Q. Who are they, sir?

A. 1995, the first one, that's Larry
Malbeuf.

Q. Could you write Malbeuf down there,
please?

A. I have to remember. How that was

spelled, B-E --
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Q. M-E-L-B-U-E-F, if I'm not
mistaken. And how about the other claim, who
is that?
A. 2005 who is the oniy one Jeft, I
think this one I would remember. Can I look
at the file real quick?
MR. RADCLIFFE: 1Is it Mr. LaBow?
THE WITNESS: Yes.
BY MS. ABRAMS:

Q. That's Mr. LaBow?

A. Right.

Q.  That was 2005?

A. Right.

Q. In fact, in Mr. LaBow's case didn't

you review the information from the carrier
regarding Mr. LaBow? Do you recall that?

MR. RADCLIFFE: Objection,
argumentative, assumes facts not 1in
evidence. |

A. 1 did see documents from the
carrier, sure.

Q. And the carrier or R.T. Vanderbilt
or both obtained the assistance of |
Dr. Boehlecke to review that case; is that

correct?
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A. Yes.

Q. Do you retain Dr. Boehlecke to
review that case?

A. Yes, he's our pulmonary consultant.

Q. He's not the carrier's consultant,
he's the R.T. Vanderbilt consultant, correct?

A.  Correct. |

Q. And, in fact, has Dr. Boehlecke
reviewed every single one of these claims on
this 1list, to your knowledge?

A. He's aware of them. I don't know
that I would say reviewed them. He's a
pulmonary consultant and I was working with
Dr. Baylik to try to -- to work with a
pathologist that would be would be familiar,
more familiar with mesothelioma than he might
be.

MS. ABRAMS: I'm sorry. Could you
read the answer back, please?
{(Whereupon, the court reporter read
back the previous answer.) |
~ BY MS. ABRAMS:

Q. So it's your testimony that

Dr. Boehlecke is not that familiar with

mesothelioma?

Aiken Welch Court Reporters J. Kelse, V. II 8/26/09




—

© W 0 N O O A W N

'MR. RADCLIFFE: Objection,
argumentative. Assumes facts not in
evidence.

A. I don't know how familiar he is or
he's obviously more familiar with it than I

am, but you'd have to talk to him to know how

~familiar.

Q. Well, do you'consu1t with -- strike
that. Do you consult with Dr. Boehlecke for

other reasons, other than in mesothelioma

cases?
A. Yes.
Q. What types of cases do you believe

that you consult with him on?

A.  Well, we consult with him because
he's our pulmonary consultant that we have
used since 1985 or 1984 to review our
pulmonary surveillance data from the plants.
It's not a case issue, it's more the status of
the pulmonary condition of our talc workers
that he has reviewed every two years since
1985.

Q. So he-1ooks at company annual or
bi-annual medical surveillance information; is

that right?
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A. The pulmonary aspect of that, yes.
Q. How often is that data collected?
A. Evefy two years.

Q. Every two years, what othér

physicians do you consult with to interpret
that data for you, other than Dr. Boehlecke?

A. The way the surveillance program is
set up, each employee has a chest x-ray and
which is read very shortly after it's taken by
the hdspita1 radiologist and that's done
during a clinical. If there are issues then
you need to immediately act on those.

And then at some point subsequent to that,
it could be several weeks, it could be a month
or so, Dr. Baylik will also look at the chest
x-rays independently and that's with some of
the chest x-rays. There's also pulmonary
function tests that we take every two years
and those are interpreted by the pulmonary
function technician and Dr. Baylik will look
at those when he also looks at the chest
x-rays. And that's how that works.

Q. Where does R.T. Vanderbilt
Corporation have its employees go to have

their medical screenings done?
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A} It's been done, there's a hospital
in Gouverneur, New York, E.J. Noble
Hospital, I think that's the name of the
hospitatl.

Q. And is that the hospital that R.T.
Vanderbilt Corporation has used for its
medical screenings since at least the time you
got there?

A. For its x-rays, pulmonary
function, hearing tests, yes.

Q. Do you know how long R.T.
Vanderbi]t_has been using the Noble hospital?
A. I don't know the exact date that

they started. They were using E.J. Noble
Hospital for those types of tests prior to my
arrival, but exactly when they started, I'm
not sure.

Q. Do you know how much share of stock
that the R.T. Vanderbilt Corporation curreht1y
owns in E.J. Noble Hospital?

MR. RADCLIFFE: Objection,
argumentative, assumes facts not in
evidence.

A. I have no idea.

MR. RADCLIFFE: You have to wait
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until I finish my objection before you
talk.
THE WITNESS: I'm sorry.
BY MS. ABRAMS:

Q. Go ahead and answer the question.
A. I have no idea.
Q. You're not aware that they own any

stock in the hospital?

A. I'm not.

Q. Do you know -- are you aware that
the International Talc company owned a hundred
percent of the stock of the E.J. Noble
Hospital at one point in time?

A. No.

Q. Do you know whether the R.T.
Vanderbilt Company, when it acquired
International Talc, whether it acquired any
ownership in the E.J. Noble Hospital?

A. I have no idea.

Q. Do you know any of the people who
are members of board of the E.J. Noble
Hospital?

A. I think Dana Putman, the current

- plant manager, is a member of that board.

Q. Anyone else that you know of?
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A. That's the only one that I know.
Q. Do you know prior to Mr. Putman's
joining the board of the E.J. Noble Hospital
any other R.T. Vanderbilt employees that were

members of the board'of the E.J. Noble

Hospital?
MR. RADCLIFFE: Objection, asked and
answered.
A. I'm not aware of any others.
Q. | Are you aware that Mr. Erdman

served on the board of E.J. Noble Hospital?

MR. RADCLIFFE: Objection, asked and
answered.

A. No, not cone way or the other.

MS. ABRAMS: I just want to state for
the record that because we're marking
exhibits that Mr. Kelse brought, I want to
just be clear that Exhibit 11 1is not an
exhibit that Mr. Kelse brought, it's
something that I have added to the record.

MR. RADCLIFFE: I'm not sure I agree
with that. Are you making the affirmative
statement that that document is not in the
records that we provided to you?

MS. ABRAMS: Yeah, it's in my files.
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Irdon't believe it's in your record. it's
not a Bates stamped document. It may be in
the records, but I don't have it as a Ba{es
stamped document so I'm kind of at a loss
of how to say it's yours when you didn't
Bates stamp it if you gave it to me, but it
did not come with you today, Mr. KeTSe? I
had it in my own files and it's not one of
the two files or the workers' compensation
claims that were produced in the last two
productions. Whether it exists on the
. three disks that you gave me that we have
not been given hard copies of, I have no
idea. You can search it. It's a September
30th, 1994 letter.

MR. RADCLIFFE: For which ptant?

MS. ABRAMS: Here, you can keep your
hands on it for a few minutes so that you
can find it.

BY MS. ABRAMS:

Q. ‘Now, let's go back on the record and
just ask you while we're talking about workers'
compensation claims is it your testimony,
sir, that Mr. Malbeuf, Mr. Evans, Mr. Rice and

Mr. LaBow are the only mesothelioma cases that
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you know of that came out of the R.T.
Vanderbilt mines or concerns in Upstate New

York?

MR. RADCLIFFE: Objection to the

form, vague, argumentative,
A. They're the only workman's comp
cases that I'm aware of. 7
Q. Are you aware of other people who
have died from mesothelioma that had prior
occupational employment at R.T. Vandefb11t or

International Talc?

A. Yes.
Q. How are you aware of those cases?
A. They were recorded as you would

expect they would be in the mortality studies
that were done of Upstate New York Talc
workers, the most recent being the Honda
paper. So up until 1990 which was the vital
status cutoff fof that study, there were two

mesothelioma cases recorded in that study.

Q. And what were their names?
A. I don't -- T don't know,
Q. Do you have the death certificates

for those cases?

A. I don't believe so. I do know we
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copied the -- what base data we had from that
study, but I don't know whether those were
there or not.

Q. Did you -- and you provided that
data to us recently, in the production you
gave us, the data from the Honda study?

A.  What I had, yes

Q. So any information you have about
those mesotheliomas we would now have in our
possession, so far as you know.

A. As far as I know. |

Q. So in addition to the four
mesotheliomas, Mr. Evans, Mr. LaBow, Mf. Rice,
and Mr. Malbeuf, you're aware of two
additional cases prior to 1990, correct?

A. That's correct.

Q. What about cases after 1990, are
you aware of any of those?

A. There was one that we were
presented'with during a case in New Jersey and
that was a couple of years ago that we had had
no record of.

Q. There was a case in New Jersey of a
New York State Talc worker that you had no

record of, what case was that?
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A. The Tegal case?

Q. I'm sorry?

A. That was the Hersh case.

Q. So Mr. Hersh died of mesothelioma?

MR. RADCLIFFE: Object, vague and
ambiguous. 1 think you're not talking
about the same case.or --

BY MS. ABRAMS:
Q. Are we talking about the Hersh case

right now?

A.

I mentioned it because during that

case, we were presented with a death

certificate from a talc worker.

Q.

I'm sorry, so in the course of the

Hersh case in New Jersey you learned of a talc

worker's death from mesothelioma in Upstate

New York that you didn't know about before?

A.

That's correct.
Do you remember that person's name?
I don't have it.

Do you remember the date of his

I believe it was 1994.
Was that Mr. Bickford?

I believe that's correct, yes.
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Q. And where did Mr. Bickford work,
was that for Gouverneur Talc, if you recall?

A. He did, yes.

Q. Are you aware of any other
mesothelioma deaths where there's an
allegation that someone worked at either
Gouverneur Talc or International Talc owned
mining facilities?

A. Allegation or fact?

Q. Either one. What do you know of
that may lead you to believe that someone may
have worked at one of the Gouverneur Talc
facilities or the International Talc who is
now alleging they have mesothelioma?

A. I would have to say none.

Q. So there's no other cases that
you're aware of?

A. From Gouverneur Talc, no.

Q. Or International Talc or any
International Talc held facilities, are you
aware of any mesotheliomas?

A. I'm not aware of any from --
specifically from Ihternationa] Talc, no.

Q. Do you know of a Mr. Donald Lozo?

A. No.
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Q; You've never heard of Mr. Lozo?
A, No.
Q. And you never heard that he died of

mesothelioma in August of 2005?

A. No.

Q. Do you know where the Carbola talc
mine 1is?

A. No.

Q. Do you know that that's a -- that

was an International Talc owned mine?

A. No.

Q. And are you aware that that
potent1a11y is the same as Mine 37 |

MR. RADCLIFFE: Objection to form,

argumentative, assumes facts not_in ;
evidence.
No.
And you've never heard of Mr. Lozo?

No, I've not.

P> o >

And you've not heard that
Mr. Lozo's sister also died of mesothelioma?
A. No.
Q. And his mother diéd of
mesothelioma?

A. No.
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Q. You never heard that. Have you --

are you aware of any spouses or family members

of workers at International Talc or Gouverneur

Talc that died of mesothelioma that may not

have filed workers' compensation claims?

A. No, I'm not aware of any.
Q. Are you aware of a worker who died
of mesothelioma -- strike that. Are you aware

of a worker who died of a quote, unquote
pleural tumor in May of 2001 who filed a
workers' compensation claim against the R.T.
Vanderbilt Company?

A. I would need.a 1itt1e more
infermation. I would need a name and so
forth.

Q. I would love to give you a name,
but I don't have one to give you because I
have a redacted document. Did you ever hear
6f anyone in 2001 dying of a pleural tumor?
We know from the Honda study, for example,
that someone died of a pleural tumor before

1990, correct?

A. I would have to look if that's what
it says.
| Q. And then, but you have not counted
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in your list anyone who died.of a pleural
tumor in 2001 as a mesothelioma, correct?

A. I don't think pleural tumor
necessari1y means mesothelioma. I mean,
you'd have to ask a medical expert, but that's
my understanding.

Q. And this was a pleural tumor
secondary to talcum exposure on the death
certificate, just for the record.

MR. RADCLIFFE: Object, move to
strike. |

BY MS. ABRAMS:

Q. Mr. Kelse, have you ever heard the

name Brent Gale?

A. I have heard the name, but 1it's a

name I've heard. I can't -- you'll have to
rfnhe1p me.

Q. Is Brent Gale someone who died of

mesothelioma in 20077

A. Not that I'm aware of.

Q. ‘You're not aware of Mr. Gale's
workers' compensation case?

A. I don't recall any other workman's
compensation case that involved mesothelioma.

Q. And you're not aware that
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Mr. Gale's father also died from lung related

injury from working with the Gouverneur Talc

359

Company?
MR. RADCLIFFE: Objection, assumes
facts not in evidence.
A. No.
Q. How about Lynn Charter, do you know

that name?

A. No, that's not familiar to me.

Q. So in terms of your analysis fhat
the R.T. Vanderbilt talc in Upstate New York
does not cause mesothelioma, you have taken
into account four workers' comp claims filed
against R.T. Vanderbilt, correct?

MR. RADCLIFFE:

Objection, argumentative, assumes facts not

in evidence, misstates prior testimony.
- They exist.

And two comp c]éims -- strike
that. And two mesotheliomas that were part of
the Honda study, so for a total of six |
mesotheliomas, it's your testimony that based
on that understanding you do not have any
doubt in your mind that the material that came

out of the ground from International Talc or
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R.T. Vanderbilt Talc mines, you have no doubt

that that does not cause mesothelioma; 1is that

correct?
MR. RADCLIFFE: Same objection.

A. That's correct. 1 believe that's
correct. _

Q. And that would include Miﬁé No. 3,
correct?

A. I have no evidence of anything from
Mine No. 3.

Q. Well, we know it contained
asbestiform talc, but it's ybur testimony here
today that ahy mesothelioma that came from
exposure to asbestiform talc from the
International Talc mines would not be caused
by that exposure, correct?

A. A1l the data that I have that speak
to talc fibers, some of which is asbestiform

would say it doesn't.

Q. So that's a correct statement then,
correct?

A.  That would be, yes.

Q. And even if 20 mesotheliomas were

reported out of the Gouverneur Talc and

International Talc mines, that would still be
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your determination, correct?
MR. RADCLIFFE: Same objections.

A. It would depend on the
characteristics of each case. If they were
reasonably linked, if there was a question
about the 1link, if it was a reasonable
association, I woﬁ1d be very concerned about
it. |

Q. Mr. Kelse, has there ever been a
case that you've seen where you believe that
there was a reasonable interpretation that any
fiber that came from either an International
Talc mine or an R.T. Vanderbilt Gouverneur
Talc mine caused or contributed to that
mesothelioma?

A. Not based on the health studies
that I'm familiar with.

Q. That's not what I asked you, sir.
Could you read the question back?

(Whereupon, the court reporter read

“back the previous question.)

A. I think the answer that I said was
no.
Q. And if you saw 20 more

mesotheliomas coming out of the mines, your
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answef wouldn't change, would it?

A. It would depend on the
characteristics of each case. If the
characteristics of case were such that it was
reasonably linked to that exposufe I would be
very concerned. I've not seen that.

Q. And what, in your mind, would
reasonably 1link an exposure to a mine worker
who mined for a period of time and then got

mesothelioma, what would you need to see?

362 |

MR. RADCLIFFE: Objection, calls for

speculation, argumentative.

A. Well, there are basically four
things. Number one, you'd have tc feel very
réasqnab]y secure that the diagnosis was
correct in the first place, particulariy
diagnoses that are more than 10 or 15 years
old. There are papers written on the
re]iabi]ity of that diagnosis have become much
better in more recent years, my understanding,
but that's number one.

So that's one of the reasons why we ask
for tissue samples and additional information
so that we could confirm whether these were

properly diagnosed in the first place. That's
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not unreasonable to do because very often

- there has been, especially in the past that's

been a problem. So you need to cross that off
first.

The second thing you have to obviously
Took to see is whether or not the person
actually héd exposure to your material. 1In
all these cases since they worked for the talc
company, that would have been met, they did
have that exposure.

The third thing that you would need to
look for is the Tatency,'is the latency
consistent with what-you would expect for a
causal association from the time of exposure
to the time of manifestation of the disease.

An example of that would be mesothelioma
case that was first actually reported by NIOSH
who discounted that mesothelioma case as being
causally Tlinked to the talc exposure because
latency was too short. So while you would
count that as one, researchers did not, for
that reason.

And fourth, very importantly, you would
have to also look at the person's entire work

history, all of his exposures, and if other
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work sites, other exposures did for certain or

1ikely included exposure to asbestos, that

would be very important to understand because

the talc has been tested against asbestos and

it doesn't act in the same way on pleural

‘tissue. And it's not present in the product

in the first place. So those are the
considerations that you would make.

Q. Well, if it's not present in the
product then what difference ddes it makes ifT
there are 30 40 mesotheliomas coming out of
the mine?

| MR.'RADCLIFFE: Objection,
argumentative, assumes facts not in
evidence, calls for speculation.

BY MS. ABRAMS:

_.Q. Does 1t_make any difference?

MR. RADCLIFFE: Same objections.

A. It doesn't -- whatever a disease
end point is, you want to make —-‘you want to
do a causal association to figure out what it
is that produced that disease end poinf,
sometimes it's not one thing, sometimes it may
be combinations of things. It's very

difficult to tease out, but_there are certain
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basic principles that researchers follow to
try to determine whether an end point disease
is reasonab1y associated with an exposure or
not.

When I look at fhose general'princip1es
and rules and compare them against the
experience that we have here, I feel that
those mesotheliomas don't meet those four
criteria that I described to you. Several of

the cases we felt were probably not diagnosed

- correctly, people could argue that, but the

evidence that we have would suggest to us that
it wasn't.

In almost every of the four comp claims
there were also competing risks where it was
either likely or known that an individual |
actually did have asbestos exposure. And then
that type of biologic end point is totaW1y
inconsistent with all of the research that's
been done on the talc, the animal studies, the
cell study, even the 1uhg cancers epi studies
is inconsistent with it.

Q. I move to strike as nonresponsive.
Could you read the question back, please?

(Whereupon, the court reporter read
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back the previous question;)
MR. RADCLIFFE: Same objeétions.

A. Well, you're dfawing -- there's a
difference between numbers and causal
association and I don't know how to have this
discussion with you. If causal association to
you is siﬁp]y numbers, then we can't discuss
it.

Q. Is there any point at which you
would see so many mesotheliomas coming out of
the mines that it might actually indicate to
you that there was some causal relationship?.
Would that bé 50 or a hundred or how many
would that be?

MR. RADCLIFFE: Objection,
argumentative.

BY MS. ABRAMS:

Q. If you know.

MR. RADCLIFFE: Objection,
argumentative, calls for speculation,
‘assumes facts not in evidence.

A. I wouldn't use numbers to do that,

I would say the more numbers, the more highér
the indication is that there may be a causal

association, I'11 grant you that. As the
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367
numbers go up, it's more and more likely that
there's causal association.

But what we're talking about here; you
know, you look at these individual cases and
not one of them meet all four of those |
criteria that I mentioned to you. And-even
though you may say 1it's unresponsive, exposure
to that dust has been tested for just that
type of potential and it doesn’'t act that --
so the biologic plausibility isn't there and
it doesn't contain asbestos.

So when you've got those things, if you
had asbestos in a material and péop]e were
exposed tc it for sure, you had an appropriate

latency, you had a mesothelioma that was

- reasonably confirmed to exist, if you had all

that going for you, you could then say that
mesothelioma was in all Tikelihood caused by
that exposure. Not in one case can you say
that about this talc. o
THE VIDEOGRAPHER: Zero minutes left.
MS. ABRAMS: I guess it's time to
change the tape.
THE VIDEOGRAPHER: Off the
record, 2:58.
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(A brief recess was taken.)

THE VIDEOGRAPHER: This is the

368

beginning of Tape Number three. We're back

on at 3:03.
~ MS. ABRAMS: Move to strike as

nonresponsive from the point of, and you

may say this is unresponsive but --

continuing. And I'm not ready to go off

the record yet. I just have a few more

questions and then_we can go off the

record.

THE VIDEOGRAPHER: It will take about

three minutes.

MS. ABRAMS: That's fine.

MR. RADCLIFFE: Well, we're off the

record.
MS. ABRAMS: No, we're not.
(A brief recess was taken.)

THE VIDEOGRAPHER: This is the

' beginning of Tape Number 3. We're back on

the record at 3:03.
BY MS. ABRAMS:
Q. Mr. Kelse, let's just continue for
just a few more minutes before we take a

break. You mentioned latency and your
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understanding is that vou need a 15-yeak
latency, is that your idea of a latency for
mesothelioma?
MR. RADCLIFFE: Objection, beyond the
scope.

A. I don't believe that's what I
said. I think I said that that case in the
NIOSH study reported a 15-year latency which
they felt was inadequate. It was too short.

Q. Did that Worker have prior exposure
at New York State Talc mines that were not

Gouverneur talc mines?

A. I don't recall.

Q. You don't recall?

A.  No.

Q. Did Vanderbilt supply the

employment information and years of employment
to NIOSH for their study?
A. They would have, yes.
Q. And they supplied only the years of
employment for Gouverneur Talc, is that right?
'MR. RADCLIFFE: Objection,
argumentative, assumes facts not in
evidence.

A. I am not familiar with all the
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information that was provided to NIOSH during
the first effort. So I don't know exactly how

complete and thorough the information was in

the files.

Q. Are there files on that in your
office?

A. No, there are not.

Q. Those don't exist anymore so far as
you know?

A. As far as I know.

Q. You mentioned that their work

history at other sites has to be looked at to
see if there's asbestos exposure at other

sites, correct? You said that?

A. That's correct. I can give you an
example.

Q. Just yes or no.

A. Yes.

Q. And in some cases you've written on

Exhibit 9 that some of these people had
possible exposufe to brakes, correct?

A. That's indicated on their
application forms in terms of their prior work
history. |

Q. And your understanding is that
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exposure to brake dust is an asbestos

exposure, is that what you're stating here

today?

A. It could be.

Q. Well, do you know one way or the
other?

A. No.

Q. And so you've written that down

here, but you don't really know that that's a

possible exposure, correct?
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MR. RADCLIFFE: Objection, calls for

speculation.
A. I know it's possible.
Q. Have you talked to any experts

about whether exposure to brake dust is an
exposure to asbestos?

A. I've read some articles and I know
there's some controversy about it.
| Q.  And whose articles have you read
about that?

A. I don't know the -- I'm not someone
who memorizes every author's name and title,
but I can get you a couple, if you'd like.

Q. Well, I want know what's in your

files, the people that you rely on that you
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look to for this information. Do you have
information in your files about whether or not
exposure to brake dust causes mesothelioma?

A. I have articles that discusses
various types of asbestos, chrysotile being
one, and whether -- in the course of many of
those discussions they do discuss brake pads
and epi studies done on mechanics and things

of that nature.

Q. Are those in a file?

A. I have a file of reference
materials.

Q. What's the title of the file?

A. Well, it would be generally

reference materials, but it would be broken
down into -- I have one on smoking and things

of that nature.

Q. And you have one on brakes?
A. No, not brakes.
Q. What is the one with the brake

information called?
A It would be general asbestos linked
articles and papers.

Q.  Did you produce that file?

A. I didn't produce reference
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materials.
Q. I ask that you produce that file to
your attorneys.
MR. RADCLIFFE: I object. I don't
think you've requested it.

MS. ABRAMS: I think we did.

MR. RADCLIFFE: If you can point out

to me --

MS. ABRAMS: I'm sufe we can find it
somewhere on our hundreds of --

MR. RADCLiFFE: It's not a matter of
trying to find it --

MS. ABRAMS: We'll meet and confer
with you. I'm asking you to produce it to
your lawyer and then he can decide whether
to give it to us or not.

MR. RADCLIFFE: Again, I object to

that request. Mr. Kelse is under no

obligation to produce that file. Go ahead.

BY MS. ABRAMS:

Q. Mr. Kelse, you mentioned that --
you started to té]k about the study showed
with respect to ta1c that it doesn’'t act that
way, right? Do you remember that testimony,

it doesn't act Tike asbestos? Just do you
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remember that testimony?

A. That's right.

Q. wa, can you tell me exactly, not
everything in the studies or the whole thing
about what they say, I'm just going to ask you
can you te]?Ime the names of fhe studies or
the authors of every study that you rely on to
determine that talc doesn’'t act the same way,
just the author or the names?

A. Okay, and I'11 preface that with
and I saw the papers 1in the document.

Q. I knew you couldn't do it.

A. I can't help myself. 1It's human
animal cell, human studies would be the
epidemiologic study, the most recent being the
Honda study. And then the Gamble case control
study and then the -- there are two studies by
Steve Lamm, one Vermont-New York comparison
and another one entitled short-term worker
exposure. Another study by Tabishaw and then
of course the very first, the NIOSH 1980
Technical Report for which_they did a short
update, I think, in 1997 or something of that
sort. So I think that's a total of seven

human studies specific to Vanderbilt tatc.
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Q. Do you have those all in a file

called human studies or something to that

effect?
A. 1 do.
Q. What's the file called?
A. It's called Human Studies Specific

to Vanderbilt Talc.

Q. Do you have anything else in that
file besides those studies?

A. Those are human studies, then
there's a section for animal studies.

Q. What animal studies do you have?

A. The animal studies include
Stanton, 72 materials, Smith, those are the
two animal studies.

Q. Okay .

A. And then there's a cell study.

Q. Cell, C-E-L-L?

A. C-E-L-L, correct, and that's the
Wylie Mdssman.

Q. Is that the only one in that?

A. Only cell study, yes.
Q. Are those all the studies that you

rely on for the statement that talc doesn't

act the same way as asbestos?
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A. Those are the studies that I

partially rely on that the mineral

composition --

Q. Other than mineral composition,
that's fine.

A. Okay, because there are other

studies that involve the same type of minerals
that also speak to this.

Q. We'll get to that after the break.

A. But it's not exactly out of
Vanderbilt's mine.

Q. We'll get to that after the break,
but just in terms of the human, énima] and
cell studies, have you given us all of that
information?

A. I saw them in your -- and they were
copied last week.

Q. Are there any other studies in your

files regarding human, animal or cell studies

- that you haven't told us about?

A. That are specific to Vanderbilt
talc?

Q. Yes.

A.. The answer is no.

Q. Are there studies that are not
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specific to Vanderbilt talc in that category?

A. The answer 1is yes.
Q. And what 1is that?
A. In terms of human studies there's

two studies of gold miners in North Dakota
Homestake Mine, one study by NIOSH Harlan
Amandus.,

Q. The gold miners in North Dakota,

what's the name of that study or author?

A. Homestake.

Q. Okay .

A. And the second one was done by
McDonald.

Q. Okay .

A. Those are two human epidemiology

studies of golid miners.

Q. Did you produce those td us?

A. Yes, I saw those in your stack and
they were copied last week again.

Q. What else do you have?

A. Thén there was epidemiology
studies, human studies of Taganite workers,
iron ore workers, Mesabi Range in Minnesota.

Q. ‘Do you know the name of that study

or the author?
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A. There were, I believe, three of
those studies; Cooper did two, Clark Cooper.
I don't know who did the third. We can look
that up. You do have them in the papers.

Q. Okay. Any others?

A. Those are the two human studies

dealing with non speciform ampiboles, that's

the 1ink,
Q. ‘Any other animal studies?
A. Animal studies, there's a study by

Addison Davis, don't know the date. 1It's in

the part of your file that was copied last

week as well that dealt with testing three

tremolite asbestos samples against three non
asbestiform or prismatic tremolite materials
of different -- three prismatic tremolite
samples were of somewhat different

morphologies from granular to acicular.

Q. Let's try not get into the details,
okay?

A. Heaven forbid.

Q. Just try to get a list. So there's

a Addison Davis study of tremolite, is that a
good way to summarize that?

A. Yes.
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Q. And are there any other animal

studies?
A. There are -- there's a study by

Wagner, don't ask me for the date. I know you
have copies of this}

Q. Okay .

A. There's studies by Pott, P-0-T-T.
Again, they would be in the file. This is a
good memory quiz for me.

Q. Terrific memory.

A. I think there may be one or two
more that do escape me at the moment, but they
are in my file.

Q.  And what about cell studies, are
there others?

A. There are three or fpur that I put
in the file, yeah. The majority of them
actually were produced by Brooke Mossman or
her students. Palakar I think is
one, P-A-K-A-L-A-R.

Q. Okay. Does that pretty much
summarize the information that you used other
than the mineral studies to determine that
talc acts differently than asbéstos?

A. The minerals in our mixed talc
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product act differently. If you say talc
there's a whole other army of -- a whole other
range of studies that deal with just talc, the
mineral talc itself. | |

Q. Can we say that those are the
studies you rely on to say that Vanderbilt
talc and International talc, including talc
from Mine 3 that was Mouldene talc do not
cause mesothelioma or act the same way as
asbestos, can we say it that way?

MR. RADCLIFFE: Objection, vague and
ambiguous. |

A. I would qualify it just a little.
I can only speak for Vanderbilt talc which is
the talc that Vanderbilt was responsible for,
andrto the extent that it included talc from
Talcville, which was owned by International at
one time, I would say the same for that
because the mineral composition was tested in
these studies or Tinked to them. Beyond any
other talc mines that International may have
operated that Vanderbilt did not operate, for
which I don't know what the mineral
composition is, I cannot speak for that.

Q. Vanderbilt operated and was

Aiken Welch Court Reporters J. Kelse, V. II 8/26/09




—

QO O W N O O kW N

responsible for Mine No. 3 at one point in
time that produced Mouldene, correct?

A. That's correct.

381

MR. RADCLIFFE: Objection, vague and

ambiguous.
BY MS. ABRAMS:
Q. Is it your testimony that the
Mouldene that was produced by Vanderbilt from
Mine No. 3 does not cause mesothelioma, based

on all of the studies that you just told us

about?
A. Yes.

Q. And other than the mineral studies,
are there any ofher studies that you rely on
to make that representation?

A Help me -- what do you mean by
mineral studies? You mean the two things --
mineralogy, is there asbestos there, yes or
no, or health, which are you talking about?

Q. Well, I'm just talking about the
animal cell and epidemiological studies, are

there any others'that you rely on for that

repreéentation other than the ones that you've

told us about?

A.  That I just gave you, off the top
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of my head, no.
Q. And is it fair to say that not one
of those studies specifically tested Mouldene

talc, is that fair?

A. Yes.
Q. That's correct?
A. Well, I hesitate. There's a reason

I hesitate. I gave you the cell study,
that's a talc fiber concentrate. We talked
about this at the last deposition. That's
reason I brought it with me.

Q. You believe the Wy}ie Mossman cell
study was testing Mouldene?

A. It's the closest you would come.
It's very, very close because it is the fiber
concentrate from that mine and there was
actually another sample, it was an
intermediate. There was FD-4 which was a
typical talc product generated from, not from
Talcville 1ike a Nytal. Then there was an
intermediate fiber tested and that was
fibercal which also was another grade from
Talcville. And then there was a fiber
concentrate which was as the name implies a

concentration of talc fiber extfacted from the
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ore from that same mine. So to the extent
thét that's where Mouldene came from, it is
very close, if not the same.

Q. Well, it's your testimony that the
cell study that Wylie Mossman did tested or
used fiber from Mine No. 3, 15 that what
you're saying?

A. For certain.

Q. Okay. Other than that study, all
the other studies that you're relying on do
not address the specific fiber from Mine No.
3; is that right?

A. Actually, that's not right. To the
extent that the other studies involve talc
from the other mines and that talc also
contained the same type of talc fiber, then

that talc fiber was tested in those tests as

well.
Q. Which other mines.-~
A. I can give you an example.
Q. Which other mines contain the same

talc fiber as Mine No. 3 that Gouverneur Talc

was mining?

"MR. RADCLIFFE: Objection. He didn't

finish his answer.
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BY MS. ABRAMS:
Q. I'm sorry, I didn't mean to

interrupt you.

A. No, that's okay.

Q Were you finished?

A. No, I wasn't.

Q Please finish your answer. Do you

want to finish your answer or do you want to
move on and answer my question?
A.  Well, maybe what we might do is why
don't you ask read back your question because
I do tend to rambie.
MR. RADCLIFFE: Well, you were saying
I will give you an exampie.
MS. ABRAMS: Thank you. Could you
read the question back, please?
(Whereupon, the court reporter read back the
previous question.
BY MS. ABRAMS:
Q. I'11 ask it again. Which other
Gouverneur Talc mines contain the same fiber
as International Talc Mine No. 37
MR. RADCLIFFE: Objection, vague and
ambiguous, assumes facts not 1in evidence.

Go ahead.
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Al My understanding that you will find
the same type of talc fiber, but to a much
lesser extent in the Arnold pit mine.

Q. Okay. Now, I want to let you take
a break because I've been keeping you way too
long. I'just want to make sure I'm finished
with that topic.

Let me just ask you this: In your files
do you have any studies that don't support
your position that the talc operates the same
way -- doesn't operate the same way as
asbestos, animal studies, cell studies,
epidemiological studies, do you have any of

those in your file?
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MR. RADCLIFFE: Objection, compound,

vague and ambiguous, including double
negatives.
A. The health studies that I have,
the ones that I listed to you, do not feel a
single one shows that same effect.
Q. Okay, I asked a bad question, let

me ask it again. I understand that --

MR. RADCLIFFE: Objection sustained

then.
BY MS. ABRAMS:
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Q. Exactly. You have provided for us
the studies that you have that support your
position and R.T. Vanderbilt's position that
talc doesn't operate the same way as
asbestos. What I'm asking you now is do you
have studies that do support the position that
asbestos and talc have similarities and do act
the same way with respect to human health, and
that would be epidemiological studies, animal

studies or cell studies?

386 |

MR. RADCLIFFE: Objection, compound,

vague, ambiguous.

BY MS. ABRAMS:

Q.  Whether or not you personally
believe that -- the conclusions of the
studies. And all I want to know is yes or no,
do you have such a thing?

MR. RADCLIFFE: Same objection.

BY MS. ABRAMS:

Q. Yes or no.

A. I don't -- I'm not going to say yes
or no. I'm going to tell you flat out the
studies that I listed to you are all the
studies that are available that speak'to

Vanderbilt talc, period. Good, bad and
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indiffekent, they all tell us it doesn‘t act

in the same way.

MR. RADCLIFFE: Does that mean no,
you doh't have any studies that are the
opposite? |

BY MS. ABRAMS:

Q. I didn't say the opposite, but that
don't support that position. Do you have
anything in your files?

A, The NIOSH study suggested that the
excess lung cancer that they recorded was

causally associated with exposure to the talc.

Q. Any others?
A. No.
Q. Are there any researchers that you

know of that don't agree with you and do
believe that there is a relationship between
talc exposure and mesothelioma?
MR. RADCLIFFE: Objection, calls for
speculation, beyond the scope --
BY MS. ABRAMS:
Q. If you know.
MR. RADCLIFFE: Beyond the scope of
the designated testimony.

A. I don't know what researchers think
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now. I don't know the people who helped
create the original NIOSH technical report
which now has a disclaimer on it that says
we're not responsible or don't stand by this
anymore. So I don't know if that can be
interpreted as NIOSH no longer feels that way
or not.

It would suggest to me that they don't or
they have questions about it. Other than
that, there has been nobody else that has
studied Vanderbilt talc specifically that
concluded the way NIOSH did. Everyone else in
every other study and all the other
evaluations and analysis of that data suggests
other than what NIOSH suggested in 1980.

Q. Move to strike to the extent it's
nonresponsive. With respect to talc
generally, are you aware of studies or
scientists that believe that talc acts like
asbestos and causes mesothelioma?

' MR. RADCLIFFE: Same objections.

A. I assume when you say talc you're
talking about -- |

MR. RADCLIFFE: No assumptions, don't

speculate.
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BY MR. ABRAMS:

Q. Do you understand the question?
A. Well, you said talc.
Q. Do you understand the question? I

can rephrase it.

A. Yeah, I don't think I can answer
it, actually.

Q. You can't answer whether there are
scientists that actually support the idea that
expdsure to talc contributes to the
development of mesothelioma?

MR. RADCLIFFE: Same objections.

A. Well, I can tell you that there has
been studies of talc, IARC has a monograph on
talc. And they do not consider talc as a
carcinogen or as capable of causing
mesothelioma.

Q. Mr. Kelse, I'm not asking you for
other studies that support your position.

What I'm asking you is whether you are aware

of scientists or studies that.support the
alternative, that talc, exposure to talc, does
contribute to the development of

mesothelioma? Are you aware of any scientists

or studies that support that position?
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-MR. RADCLIFFE: Same objectiohs,
asked and answered and compound.
- BY MS. ABRAMS:
Q. And if you don't know of
any, that's fine, just say so;
MR. RADCLIFFE: Same objection.
A. I would have to -- I know there
are, there have been a couple of researchers
who feel that there 1is a possible association.
Q. Who are they?
A. There was New York State, Vienna
was the head of the New York State Health
Department that looked at mesothelioma rates
in New York State published cn that.
Q. Is there a study that's published?
Yeah, an old study.
Do you know what year that was?
No, I can get that for you.
Do you'have that study?
I do.

D?{D>D>

Did you produce it to us?

A. No, because it's a general New York
State type study, it's not Vanderbilt talc
miners or anything.

Q. So in other words, you did not
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produce to us any gehera1 studies, only
studies about specifically Vanderbilt talc, is

that a fair statement?

391

MR. RADCLIFFE: Objection, assumes

facts not in evidence, argumentative.

BY MS. ABRAMS:

Q. Is that true?

A. Well, we actually just talked about
studies that are specific to Vanderbilt talc
and then we talked about studies that were
linked to that issue because of the
commonality of the mineral issue and --

Q. So you did produce to us the
studies that you believe support the position
that talc is not associated with the
development of mesothelioma, but you did not
produce studies or scientists or research that
doesn't support that position, correct?

A. I'm sorry, actually in that file
and this was copied last week, in that file I
also had a study by Kleinfeld and there was
also there was a case study, it was called the
Hull paper.

Q. The Hull paper?

A. Right, and that was in the file as
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not specific to Vanderbilt, but that has some

1inkage.

Q. But you didn't produce the Vienna
study?

A. You know what, I think that's in

there too, but I will check. If it's not,
you're welcome to it.

Q. Thank you. Would you give that to
your attorney, if you would?

A. Sure.

Q. - So there's Vienna, there's
Kleinfeld and there's Hull, are there any

other studies?
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MR. RADCLIFFE: Objection, asked and

- answered.

A. Not that I'm aware of.

Q. Are you aware of Dr. Abraham’'s
work?

A.  Yes,

Q. Do you have his study?

A. Well, I think that's the Hull
paper.

Q. Okay. That's the séme as the Hull

paper. How about Dr. Stopford, never heard of

him?
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A. He's in North Carolina. I think

he's a toxicologist.

Q. Do you have his studies in your
file?

A. T'm not aware that he produced any
studies. |

Q.  How do you know about him?

A. He is a consultant for I think the

Arts and Crafts Institute, so he would be
asked by his association to comment on various
materials that arts and crafts people might
use. |

Q. So in answer fo my question about
researchers who have an alternate opinion from
yours and believe that there is a relationship
between exposure to talc and the development
of mesothelioma, you would answer potentially
to look at Dr. Vienna, Dr. Kleinfeld, Stopford
and Hull, Abraham? Are there ény others,

whether or not they have published are of that

393

opinion?

MR. RADCLIFFE: Objection, asked and
answered. Compound, assumes facts not in
evidence. Argumentative.

A.  Well, I'l1 be happy to give you
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what paper I have on Dr.'Stopford because 1
don't think that's how he concluded.
Q. Are there others that do conclude
that, that you know of?
A. I'm trying to think, not off the
top of my head. The ones I mentioned are the
ones that come to mind.
| MR. RADCLIFFE: I think it's now
about 10 minutes after you Said we wOould
take a break.
' MS. ABRAMS: Let's take a break.
MR. RADCLIFFE: 1It's been way too
Tong. | |
THE VIDEOGRAPHER: Off the record at
3:32.
(A brief recess was taken.)
THE VIDEOGRAPHER: We're back on the
record at 3:52.
BY MS. ABRAMS:
Q. Mr. Kelse, I'm looking at what
we've markéd as Exhibit 9. The first page is
the workers' comp mesothelioma deaths claimed
or the WC, that's workers' comp, right?
A. Yes.
Q. The next page of that at the top
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| 395
says WC Non Malignant Pulmonary Claims GTC,
and these span from 1992 until 2009. Do you
have that document in front of you?

| A. Yes, and this is attached to it so
it actually expands from about 1970 or '65
through 2009.

Q. And you've redacted the names of
all these claimants; 1is that right?

A. I did, yes.

Q. The first two pages -- the pages,
the claims filed on the last two pages range
from 1962 to 1980, correct?

A. File dates, yes, looks 1ike 1980 is
it.

Q. Can you tell me, the first three
pages of this set have injury date
information, is that the claim date, the file
date?

A. Yeah, that's the date that on the
form it says date of injury so.

Q. That's the file date, so these
range from 1986_311 the way up to 2009 and
then it says See continuing Tist as of 5-85
and 10-82, where is that continuing Tist?

MR. RADCLIFFE: Objection,
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compound, misstates prior testimony,

396

assumes facts not in evidence. Also the

predicate is not a part of the question.

BY MS. ABRAMS:

Q. Do you see that statement?

A. Yes, I do.

Q. That list is not here, is it?

A. I'm confused by that. I think what
I meant by typing that in was tryihg to refer
to the continuing list, continuing going back
in time.rather than forward, but it's
confusing because I typed in 5-31-85.

Q. This last two pages refer to cases
1962 through 1980, correct?

A. That's -- yes, that's right.

Q. And these next three pages in front
ago from 1986 to 2009, correct?

A. Yes.

Q. So we don't have claims from 1980
to 1986 reflected in these documents, is that
fair?

A. Not reflected, but I don't know
whether that's because there were no claims
that I had a record of or for those years or

whether there were claims, but I just didn't
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have the records for them,
Q. 0kay. And what file did you get
these documents out of?

MR. RADCLIFFE: Objection, asked and
answered.

BY MS. ABRAMS:

Q. Let me just say, would you'1ook
back in that file and see if that information
is included in your file and give it to your
attorney if it is?

MR. RADCLIFFE: Objection, it's been
provided. If we have it, it's in the file
that you have, on mine it is at least.

BY MS. ABRAMS:

Q. Would you do that, sir?

A. I'T1 check again. I remember how I
put this together, though, and they were from
the available data that was in the file so if
there's a three, four, five year gap, it's
either because I don't have the data or there
were no claims, no pulmonary claims for those
years.

Q. If you would look at the page
that -- the second page of the set, it says WC

Non Malignant Pulmonary Claims. If you look
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under claim descriptions in that column there
are several entries that say none?

A. None, that's right.

Q. Does that mean you have no
information about what the a]1égat10n for
disease was?

A. It means that there was no claim
description that would suggest that there was
a pulmonary claim for that year. There were
certainly comp claims, but none of them
invoived pulmonary claims.

Q. So_you included comp claims, but
also if they were not pulmonary, you didn't
put in here what they were?

A. This list is for non malignant
pulmonary claims, so that would be any claim
for a pulmonary injury that was not lung
cancer or mesothelioma.

Q. So under 2007 where it says none,
that's some pulmonary injury, but you don't
know wha{ it is, is that fair?

A. No, it's just none recorded for
that year, no one filed a claim.

Q. I see. There were no claims?

A. Exactly.
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Q. Thank you for clarifying that.
Now, for the cancers you have listed cancers
of the pulmonary tract claims, 1972, 1996,
1993, 1995, 1995, 2001 and 2005. The last
four entries are the same cases that you've

reflected on the first page of mesotheliomas,

correct?
A. That's correct.
Q. So is it your information, sir,

that there were only three cancer claims with

respect to all Gouverneur Talc workers ever?
A. According to my records. I was

Tooking at them actually yesterday, and I was

having a hard time actually even knowing

‘whether to put them in because they were

actually talcosis claims, but then the
individual eventually died of lung cancer and
there was discussion of linkage between
talcosis contributing to lung cancer, which I
don't quite seerwhat that is, but whatever

that 1ink is, somehow or other it ended up

‘getting an award. 5o I didn't really know

quite how, but it did deal with a lung cancer
so I Tisted it.
MR. RADCLIFFE: I object to vague and
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| 400
ambiguous, misstates prior testimony.

BY MS. ABRAMS:

Q. Did you include lung cancer claims
where talcosis was not also claimed?

A. I include the claims that-- where
1ung cancer was part of the p1aim information.

Q. Did you need to see talcosis claim
to include it in this 1list is my question?

A. No.

Q. And so it's your testimony that so
far as you know, there have only been three
lung cancer workers' comp claims ouf of the
Gouverneur Talc Mines?

A. As far as 1 know, yes.

Q. And these records reflect

Gouverneur Talc and not International Talc,

correct?
A. That's correct.
Q. And 1in previous submissions in the

production, did you notice that there were 67
workers' comp claims by International Talc
workers at the time that that facility was
purchased by R.T. Vanderbilt?

MR. RADCLIFFE: Objection, assumes

facts not in evidence, calls for
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speculation.
A. I did not see those records.
Q. The next group of documents is a --

which I'11 mark as Exhibit 12 is a three-page
document called note to file. Did you prepare
that document?

A.  Yes, I did.

Q. Can you tell us what this 1is?

A. During our last deposition, you
asked fof a number of documents and you asked
for did I check this file or that file and so
forth. So in response to that, I did want to
follow up. I was sure that what I reported
was accurate, but I thought I would go ahead
and follow up anyway and that's what this is,
is a note to the file that essentially
addresses what I believed you were asking me
at the last deposition and I had to say no, I
didn't check this or I didn't check that so
this was an effort to in good faith to check
these things.

Q. So you called Dana Putman, the
plant manager at Gouverneur Té]c; is that
correct?

A. That's correct.
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Q. And I notice that you asked him
about various Kinds of files. Did you ask him
if anywhere at the -- at the old International
Talc facility that is now currently owned by
Gouverneur Talc, R.T. Vanderbilt, whether they
had any historical International Talc
records?

A. I did. 1 think I made a note to
that effect at the very bottém.

Q. And would you read that note to us?

A. I also confirmed the absence of IT,
International records pertaining to dust data
or insurance in their records, meaning
Gouverneur Talc's records.

Q. Other than dust data or insurance
records, did you ask if they had any other
historical records for International Talc?

A. No.

Q. Did you ask Mr. Putman, sir, if
they had any International Talc historical

records at the plant?

402

A. No.
MR. RADCLIFFE: Objection; asked and
answered.
A. No, I asked for these records
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because they're risk linked, that's what I do.
Q. So the only records that you asked
him to look for were dust data or insurance

records of International Talc Company,

correct?
A. That's correct.
Q. You went to Dr. Thompson's lab

files, does Dr. Thompson maintain a lab at the
R.T. Vanderbilt facility?

A. No, he doesn't.

Q. So this was an old 1ab that he used

to use; is that correct?

A. That's correct.

Q. Is that someone else's 1ab right
now?

A. Yes, it is.

Q. Whose lab is that?

A. Peter Cuillo.

Q. Cou]d you spell that name?

A.  C-U-I-L-L-0.

Q. And when you say you did a random

search in your notes for Dr. Thompson's Tab
files, what did you look for?

A. I went to his file cabinet that

was -- I khew was there from his days, opened
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the drawers to get a sense of what records he
had, whether those records were familiar to me
or different than what I had already
mafntained in my centralized repository of
documents. And paging through the files, I
saw nothing that I didn't already have or that
wasn't pertinent to the 1issue of‘risk or the
composition of New York State talc.

Q. What was in -- what kind of files
did he have?

A. Actually, he did have files where
there were copies of analytical reports, but
they were the same ones that I had in my

chronoiogical lists that were copied by the

attorneys.

Q. What other types of files did he
have?

A. He had some records of sending

samples out which also were the same as those
that appear in my analytical folders.
Q. Did he have any files from

Internationa]lTa1c?

A. I didn't see any.
Q. Did you look in all of his file
cabinets?
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A. I looked throughg I pulied the
drawer.

Q. So it's only one drawer?

A. No, I.pu11ed a couple.

Q. How many drawefs did he have in
there?

A. I don't know,'it was just one

cabinet and maybe three.

Q. Did he have a file on Mouldene
talc?

A. I didn't see that.

Q. Do you know whether or not he has a

file on Mdu]dene talc?
MR. RADCLIFFE: Don't speculate.
A. I didn't see it. You can ask him.
Q. Well, he doesn't have -- I'm asking

you what's in the filing cabinet of the R.T.

Vanderbilt Company. Are you certain that

there was not a file in that, in his files
that said Mouldene taic on it?
MR. RADCLIFFE: Objection, asked and
answefed. |
A. I don't know one way or another, I
didn't see it.
Q. Did you look for it?
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A. I Tooked for anything that I

- thought was pertinent to this and I didn't see

anything that was. That would have been one
that would have been. 1 do know they have --
and I mentioned this at the last deposition,
there is -- that's where the sample came
from. It's still held in that laboratory, the
material itself.

Q. You mentioned a can that had a
wrapping on it?

A. Right.

Q. And I believe you said it said

Mouldene on it?

A. It did, yes.

Q. Did you find that can?

A. I know where it is, yes, it's in
that lab.

Q. Did you take a sample from that can

to produce to us today?

A, Yes. _

Q. And does that -- whét does that say
on it for identification purposes?

A. It says Mouldene and it's S-158 or
I'11 -- whatever the number is that's on the

tag. It's the same as the material that was
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~sample of the material that was in the

407
sent to Dr. Wylie for analysis, that one-sheet

analysis that we discussed.

Q. So was that can sealed?

A. Yes.

Q. Did you open the can?

A. I opened it to take a sample months

and months ago. I haven't opened it in
months, just for that sample.
Q. So Mr. Kelse, is it your testimony

today that months and months ago you took a

Mou]dene can out of the can?

MR. RADCLIFFE: Objection,
argumentative, assumes facts not in
evidence, misstates the prior testimony.

A. It was not months and months, it
was at least a month and a half, two months
agb I believe I took the sample.

Q.  what did you do with it?
I 1abeled it and kept it.
Did you send it out for testing?
I send it to Hawkins & Parnell.
Did they send it out for testing?

I'm not sure.

2 » 0 > o >

Have you ever seen the results of
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any testing from that sample of.M0u1dene talc?

A. No, I have not.

Q. Did you reopen that can and get
another sample to bring with you for this
deposition? |

| A. No, I took a cut of that. I always
keep a retained sample of anything that I
send.

Q. So please explain to me again
exactly what you did. You took material out

of the can several months ago and what did you

do with it?

A. Sent it to Hawkins & Parnell.

Q. A1l of it?

A. No, I took a cut and I kept a
sampie.

Q. How did you take a cut?

A. I had two bags, took it out of the

primary container. I put one in one bag and
then I took out of the primary container and
put it in the second bag, label them the same
way and I made a ndtation on the bag that I
kept that this was a cut of the sample that
was sent to Hawkins & Parnell.

Q. Where did you put that bag, the one
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you kept?
A. I have it, it's in my office.
Q. So this was a powdery material,

- not a rock?

A. No, it was the product.

Q. It's a powder material?

A. Sure, yes.

Q. And is it your testimony that you

do not know from any scurce the results of the
testing of the sampie of that Mouldene that

was sent to Hawkins & Parnell?

A. No, I don't.

Q. How did you seal that material up?

A. The original container or the
samples?

a. Both.

A. Well, the original container is in

a metal box and so the 1id is metal, so I

pressed that back down. The sample bags are

typical plastic sample bags. We tear the top

off and then there's little tabs that you roll
down and fold over.
Q.  And sealed?
Yes, it's a sample bag specifically

made for that type of sample.

409

Aiken Welch Court Reporters J. Kelse, V. II

8/26/09




s

o ©C 0 N o ks W N

O. Did you wear any protective
equipment when you obehed the tin and put the

sample in the bag?

A. For a tiny little scoopful, no.
Q. For any reason, did you wear any
gloves? |
A.  Did I wear any gloves, no. What I
- did was I took a piece -- this is the way I do

it, tear it off, it was clean, fold it, scoop
it, drop it, throw that away. If it's another
sample or another material, you use another
sheet, fold it, take it, drop it, throw it
away; |

Q. Did you use the same sheet to get
the two scoops out of the can, if you recall?

A. No, actually I used two, two slips
of paper. Arguably, I didn't need to do that,
but I did.

Q. And did you wear any face
protection when you got the material?

A. I'm an industrial hygienist. I
don't think that that would have been an
exposure that would have put me into any
jeopardy, so I did not.

Q. So that physical sample is labeled
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A. -- 57 or 58. I would have to --

Q. A1l right. You mentioned that you
also had a sample from the 1992 abatement that
was done in, I believe, Upstate New York, do
you remember that testimony?

A. That's correct.

Q. Did you do anythihg with that
sample to bring any of that material?

A. What I did was -- I don't know if
you have this or not.

Q.  What are you looking at, sir?

A. What‘this is, is --

Q. Can you show me?

A.  Sure. Is during the last
deposition you wanted samples, not only that,
but I think you even asked for any othef
materials that have been sent out for testing
or something of that nature. And I do, as I
just Said, I retain samples of material that I
send out and so the attorneys asked me to go
into my -- into the file drawer where I
maintain those cut samples and to basica]Ty go
through them and put a collection together of
all the samples I had and 1ist what those
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samples were and who they were sent to and
what product grade and so forth. And I
included in that the Mouldene sample that
Dr. Wylie looked at and the reason I was
lTooking at that, I was wondering if I took any
of the material from that other, that removal
project that we ta]ked about in 19 -- whenever
that was, '82 or '88 or something.
MS. ABRAMS: This document,
Mr. Radcliffe, are you producing this

because I didn't have this in mine?

412

MR. RADCLIFFE: I didn't have it this

morning so I didn't make a copy of it.

You're welcome to a copy of it.

MS. ABRAMS: Let's mark this as the

next exhibit.

(Exhibit Number 12 was marked for
identification.)

(Exhibit Number 13 was marked for
identification.)

BY MS. ABRAMS:

Q. Now, let's go back to the 1992
abatement where you had written a note to the
file and we asked you about that last timé and

you brought the note to the file, but you
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didn't produce the file. Did you produce the
entire abatement file to your attorneys?

A. I did.

Q.  Did they --

A. You can have another copy of it,
but I know they copied it and sent it to you,
but here's yet other.

MR. RADCLIFFE: The only caveat to
that is I'11 note that I have a color
photocopy of the picture which that's black
and white, you can read it, but I have a
color one that I still have to send to you.

BY MS. ABRAMS: |
Q. Thank you. You had several

pictures that you talked to us about?

A. It's on that one page, if you
notice.

Q. A1l of them are on the page?

A. Yeah, I Tined them up.

Q. So we'll mark this as the next in

order which is Note to File and then there are
several pages after that.

(Exhibit Number 14 was marked for
identification.)

BY MS. ABRAMS:
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Q. Mr. Kelse, is this the entire
content of your file regarding fﬁe 1992
abatement?

A. It's.the 12, 13 pages that I
mentioned that I had not provided to you
originally because 1 mistakeniy thought it
wasn't pertinent, but --

Q. This material cost $7,500 to
transport and dispose of, correct?

A. Correct.

Q.  And that was taken from -- where

was this? Where did this occur?

A. The plant, there was a plant in
Syracuse. |

Q. In New York?

A. Yes.

Q. And the disposal, they took it all

the way to West Virginia to dispose of 1it, to

put it into a hazardous waste dump; is that

right?
A. That's what it says.
Q. Okay. And this waste transporter

permit says that they were transporting
asbestos containing waste, is that correct?

A. That's what it séys.
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Q. Do you know where -4-you had this

material in your file, correct?

A. The Mouldene file, correct.

Q. And you had a baggie in that same
file?

A. Yes.

Q. Prior to last week, had that ever

been tested by you? Did you send it out to

anyone or give it to your attorneys?

A. No, I did not.

Q Nhat did you do with that baggie?
A. It's still in the file.

Q Did you take a sample to give to

us?

A. I did not, if it's not on that
Tist, that's why I was looking at it, I was
trying to remember whether I took a sample of
that or not. It would say so. I don't
believe that's the case.

-Q. ~ This two page list, when did you
create this list that’'s Exhibit 13?7

A.  Right, at some point last Week, I
think it was Wednesday or Thursday.

Q. How did you create it? What did

you use to compile it?
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A. At the request of the attorneys I
pulled the file drawer where I have my
retained samples and I've many retained
samples, not just talc, but from other-mﬁnera1
products as well, but I pulled all the talc
ones, took them into my office and made cuts
so that I would have a sample for each of
these. And on the 1abels, whenever I sent
these samples to anyone and the date, 1
reflected it on the cover so as I did it, I
typed in the information so that it would be a
complete package.

Q. So where did you get the
information that the Mculdene samplie, the
origin date was 19757

A. It was on the container. 1
couldn't think of any other place where I
would get that. It was on the container.

Q. And it says in 1998 part of that

was sent to Ann Wylie, correct?

A. That's correct.

Q. And 1in July 2009 what is HPP York?
A.  It's Hawkins & Parnell.

Q. In August 2009, M. Gunter, what

does that mean?

416

Aiken Welch Court Reporters J. Kelse, V. II

8/26/09




-

L= B o B o« T => T ) B - S /% B & I

N N N N N N = a2 oy e wd w3 e A
Ok W N, O © N U R WN =

A. That means I gave a sample of that
material to a mineralogist by the name of

Mickey Gunter.

Q. Which you just gave to him
recently?
A. Yes.

Q. When did you give it to him?

A. I think about a week and a half
ago, two weeks ago.

Q. Before your deposition?

A. I have to remembef; I'11 have to
Took up when he visited, it may have been
before the deposition. |

Q. And even though we had talked at
your last deposition about that sample of
Mouldene talc from the 1992 abatement, you did
not bring any of that material or put it into
a sample bag to give to us, correct? |

" MR. RADCLIFFE: Objection,

argumentétive.
A. That's correct.
Q. And is it fair to say that the

samples that you did bring or gave to your
attbrney in sample bags, those are all listed

on Exhibit 137
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A. That's correct. .

Q.  And they involve many different |
kinds of R.T. Vanderbilt talc other than
Mouldene talc, correct?

MR. RADCLIFFE: Objection,
arguhentative, vague and ambiguous.

BY MS. ABRAMS:

Q. Is that correct?
A. That's right.
Q. And there's only one entry for

Mouldene, correct, the subject of this

Titigation?

A. That's all I had.
Q. Is that all you had?
A. That one container 1in

Dr. Thompson's office, that's the only source
of that product that I'm aware of.

Q. What aboUt the:baggie in your --
hold on -- let me ask my question -- what
about the baggie in your file that was paft of
the 1992 abatement? |

A. That woulid be another sample, yes.

Q. You ddn't know whether that's
Mouldene though, do you?

A. To the extent that it came out of a
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bag that said Mouldene, that's all I cah say .
Q. The next document that I want to
mark as Exhibit 15 is a letter to Terry Losee
from Ailan Harvey, did you bring that with

you? Your attofney gave that to me, I
believe.

A. 1983, this would have been one of
those documents that would have appeared in my
product correspondence file that we
discussed. We did go through that product
correspondence file for the names of the
companies that you gave me.

Q. And thislis a letter from -- to

Georgia-Pacific from Mr. Harvey; is that

cqrrect?
A. Yes, that's what it says.
Q. Let's mark that.

(Exhibit Number 15 was marked for
identification.)

BY MS. ABRAMS:

Q. Is that the only other document you
found in a Georgia-Pacific file?

A. Yes, it was.

Q. That was all? Was that in a file

that said Georgia-Pacific?
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'A. It was in the file that I described
at the last deposition which is 1 have all of
the correspondence with customers asking about
the composition of talc by -- 1in chrono1ogicé1
order so everything prior to--- so each folder
is a year. So we looked in every folder that
was earlier than 1990 for any correspondence
linked to Georgia-Pacific, that's what we
found.

Q. And then I believe that the rest of
these documents pertain to information you got
out of a file about DAP, can you take a look
and just confirm that for me?

A. Same file. _

MR. RADCLIFFE: Look at them all,
don’'t just assume. |

A. Okay. These would be in my file.

And those are the business records

~of R.T. Vanderbilt Corporation?

A. Yes.

Q.  You -- do you maintain files from
customers where there have been OSHA
citations?

A. If they're sent to us and we're

made aware of them, I would keep those types

Aiken Welch Court Reporters J. Kelse, V. II 8/26/09




© O 0o ~N O O A W N =

A AW N -, O O 0NN g W N -

of records, yes.

Q. Do you have other files other than
this DAP file where there have been OSHA
citations for R.T. Vanderbilt product

constituents?

421

MR. RADCLIFFE: Objection, calls for

speculation.

A. There's one that comes to mind. It

‘had to do with a company by the name of Borg

Warner, I think.

Q. Where was that?

A. Well, before my time, Borg Werner.
Q. Do you know where, though?

A. 'Where it was, no, I don't.

Q. Do you know of any other OSHA

citations other than Borg Warner and the DAP
citation?

A. No, I don't.

Q. And who would keep those records,
if they existed?

A. I would have them. I would be -- 1
inherited those types of records from my
predecessor.

Q. This exhibit, let's mark it as 16,

the DAP documents. Let's mark as 17 a
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document with a handwritten note éf the top,
Status as I understand it, Watson versus RTV.

wOu1d you mark that, please.

(Exhibit Number 16 was marked for
identification.)

(Exhibit Number 17 was marked for
identification.)

Q. Do you have this two-page document

in front of you, that's now Exhibit 177

A. Yes, I do.

Q. Are these your handwritten notes?

A. Yes.

Q. And whose typewritten notes are
these?

A. They're mine as well.

Q. Why did you put this together?

A. When I read through the draft

deposition from a couple of weeks ago, as I
read through I wrote down the requests that
you made, what you had asked me. And then
I -- from that those notes, I typed this out

and then my -- this was actually an action

.p1an to try to address each of the issues that

you raised.

Q. Okay. So the first issue is the
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talc analytical reports and check for any
additional in Dr. Thompson's files and you
mentioned that you did that?

A. Yes. |

Q. Second is all underlying data
pertaining to the Honda study, that's
something that you provided?

A. Yes.

Q. The R.T. Vanderbilt talc health
files maintained by Kelse, what are those?

A. The ones we earlier discussed,
those that are specific to Vanderbilt, non RTV
specific, but 1linked, and what we didn't
discuss, any formal overviews of the health
science base as it pertains to these issues,

but those were copied and provided to you.

Q. Have you finished your answer?
A. Yeah.

Q. Available maps, did you provide any
more available maps? |

A. I don't know what was provided. I
did have this available which I thought was
quite good. It's a single page and I think
really gives you a good sense of where these

various mines are located. And with this map
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which was in a file with some records and

“maps, there was also these two pages which I

thought were also helpful. I showed them to

our attorney who informed me that they had

"also found these same two and provided them,

but you're welcome to them.

Q. Are these copies that you're able
to give us and we're able to attach as an
exhibit or we can try to make copies of them?

MR. RADCLIFFE: You have a copy of
them yesterday from Dr. Thompson, same
documents. They were marked as an exhibit
to the deposition although you marked them‘
as two different exhibits, they actually
are one.

BY MS. ABRAMS:

Q. These are documents that are kept
in the regular course of R.T. Vanderbilt
business?

A. Sure, yes.

Q. And if I knew the exhibit numbers I
wouldn't have a prQbTem, but I don't, so --

A. "You're welcome to those. I think I
can find other copies.

Q. I'm just going to mark all this as
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Exhibit 18.

(Exhibit Number 18 was marked for
identification.)

BY MS. ABRAMS:

Q. The next --

MR. RADCLIFFE: Excuse me. Since we
had some discussion off the record I just
want to indicate on the record that
Mr. Kelse indicated to me that he can stay
untilkfive o'clock.

BY MS. ABRAMS:

Q. The next is, number five is
Dr. Thompson to Mr. Fiederlein memo, includes
reference to his Talcville analysis. What did
you bring there or what did you do for that?

A. I believe this was also provided
through the attorneys, but I have an extra
copy. This is the paper for some reason I
couldn't find at the last deposition. It
1nc1ddes a reference to Talcville, item three
or four.

Q. Let's just mark this as number 19.

(Exhibit Number 19 was marked for
identification.)

BY MS. ABRAMS:
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Q. Exhibit 19 is also a document dated
May 31st, 1990, Mr. G.L. Fiederiein from C.S.
Thompson and this is a document that you kept

in the regular course of business for R.T.

Vanderbilt?
A, Yes.
Q. And it was created at or around the

time of the date on the document?

A. Yes.

Q.  You -- the next was the remaining
Mouldene bag removal disposal project in 1992
and sample of that Mouldene K/-200 and you
have a notation that you copied -- documents

copied, including improved copy of bag label

photo. This says the samplie also, doesn't 1it?

A. It does Tist that.
Q. And you didn't produce the sample,
did you? |

MR. RADCLIFFE: We haven't produced

any samples yet, although we're wiiling to

do so.
BY MS. ABRAMS:
Q. Are you -- Mr. Kelse, will you
provide for us a copy -- strike that.

Mr. Kelse, will you provide for us a
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sample of the material thaf you have in your
office K-100 Mouldene?
MR. RADCLIFFE: I'm going to object
to that request. I need to make sure it's
an appropriate sample to provide from a
1egé1 standpoint. So whether Mr. Kelse is
willing to do so or not, I don't want it to
be taken as a binding agreement on behalf
of the company.
BY MS. ABRAMS:
Q. Well, let's just clarify. To your
knowledge, that’'s one of only two existing
samples of Mouldene talc that R.T. Vanderbilt
has in its possession, correct?
A. To my knowledge.
Q. And as far as you know, there
aren't any others?
A. As far as 1 know.
Q. And they come from different time
periods and different mater1a1-or bags? |
MR. RADCLIFFE: Objection, compound,
assumes facts not in evidence.
A. I don't recall, unless the
documents indicate, but I don't recall seeing

it. Doesn't mean it's not there, but I don't
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know the age of the bags that were removed

from that plant. I don't know at what time

they -- how long they sat in their warehouse
or from what year they came.

Q. The next entry on Exhibit 17 is
check GTC for any asbestos analytical reports
pertaining to Mouldene and confirm the nature
of the files at GTC relative to dust
risks, and did you do that?

A. I did, and we discussed that a
little earlier in respect to the note to the
file.

Q. You checked the quality department
to confirm that their files don't centain
records of talc risk customer injuries not in

your file already?

A. I did.

Q. Did you look for files regarding NL
Industries? | |

A. No, I did not.

Q. Were you asked to look for files

regarding NL Industries?
A. I don't recall. If you did, I
don't remember.

Q. Do you have files regarding NL

428

Aiken Welch Court Reporters  J. Kelse, V. II

8/26/09




©C O 0 N g AW N =

NORNON RN N R = A s m m e o am oa .
O OBP WN =2 O W N ® U A W N -

429

Industries?

A. I don't know, I would have to look.

Q. We would ask that you look as that

was part of the request and provide that to

your attorney.

MR. RADCLIFFE: We're going to object
on the grounds that you're assuming he
didn't look for it.

MS. ABRAMS: I'm sorry, he just said
he didn't look for it.

BY MS. ABRAMS:

Q. Did you look for NL Industries,
sir? You've testified that you didn't look
for NL Industries and your list on number nine
does not reflect NL Industries.

A. That's right, that's why I
hesitate. These were the companies that I
asked my secretary to look in the file and
pull out and show to me.

Q. So your secretary looked for the

files.
A. She did, I did as well.
Q. And you have not asked anyone to

Took for NL Industries, correct?

A. When I 1looked through the -- I must
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have missed it from the deposition, I didn't
pick up that request.

Q. Okay. So again, I ask that you
look for that and provide that information to
your.attorney.

A. And that would be pre 19907

Q. No, that's NL Industries, no date.
And did you only produde pre 1990 information?

A. That was what was indicated in the
deposition, I beiieve.

Q. The notice asked for some
information pre 1990 and other information
that was not limited to time. Did you only

Timit a1l eof the information to 1990 or

before?

A. I did, I took it from the
deposition.

Q. For all of the entities listed in

number nine, do you believe that you have in
your files information that post dates 1990
that you did not produce?

A. I know for DAP.

Q. Okay. And are there any others

- that you believe that you may bhave

information, for example, Georgia-Pacific?

430

Aiken Welch Court Reporters J. Kelse, V. II

8/26/09




—

[ R e R e R = > JEE & ) B -G % B (0

A. I don't know.
Q. United States Gypsum.
A. There may be, but I have to check.

I know for certain DAP, maybe Gypsum. The
others, I don't know.

Q. I ask that you look for that
information as it was requested and give that
information to your attorney, sir.

Next categoby is internal RTV memoranda
regarding the first OSHA asbestos standard in
1972. Why did you list that? |

A. We discussed it in respect to what
was Vanderbilt's -- something along the lines
of what was Vanderbilt's position on the
asbestos standard or something of that sort
and I think I recall saying or as I read in
the deposition that based on the files that I
have seen, the first discussion on the
asbestos standard, thére was no earlier
discussion than 1972 and that discussion
reflected to me a recognition by R.T.
Vanderbilt that there was something, you know,

that they objected to the standard and

wondered if the standard applied to them, they

didn't think it did. They were somewhat
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confused by it and intended to look into it.

And these were internal memoranda that
spoke to that impression that we discussed at
the depositioh. And I know that those were
copied from a file that was entitled Talc
Documents 1984 back or key documents 1984
back, and so when you go to 1972, you'll see.a
number of documents that were submitted to you
that reflect what I described in that
deposition.

Q. Did you have your entire key talc
documents file copied and produced?

A. Yes.

Q. Now, I'd like to go back to what's
been marked as Exhibit 12, which is your note
to the file on the work that you did and tailk
about the next entry, 8-24-09. You apparently
talked to Konrad Rieger; is that right?

A. That's correct. |

Q. And where does Mr. Rieger, where is
his office?

A. Right over -- he's on the next
floor over me.

Q. What is CPS-183 that you mention in

the first paragraph?
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A.  That's the designafion of that
sample, the fiber concentrate.

Q. Do you have CPS-183?

A. Yes, I think it's listed fiber
concentrate. It was the one that was used in
the Wylie Mossman study.

Q. So on Exhibit 13, L fiber
concentrate 1996, that's CPS-1837?

A. Yeah, I think it should say that,
if I'm not mistaken.

Q. Why don't you look at that.

A. It doesn't say that, but that's

what it is.

Q. Are you certain of that?
A. Yes.
Q. Would you mark that on there and

write CPS-1837

A. (Witness writing).

Q. And Mr. Rieger reported some
uncertainty to you about what that sample
contained, didn't he?

A. No, he reported some uncértéinty
about its origin. In other words, was it from
an outcrop material on the soil or did they

concentrate it from an actual product from
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Taicvi11e, Tike séy a fibercal or even a
Mouldene.

Q. He didn't know the answer to that
dilemma, did he?

MR. RADCLIFFE: Object,
argumentative, vague and ambiguous.

A. He didn't know for certain.

Q. Okay. And he didn't have any
record of what that was either, correct?

A. No, he didn't.

Q. | So the particular material that

Dr. Wylie used in her cell study, was that

7CPS-183?
A. Yes.
Q. And it's correct that as far as

Mr. Rieger described to you, he could not for
sure say exactly how that sample originated?
A. As I indicated here, he felt it was
more likely, contrary to what I thought, he
felt it was more likely a concentrate from one
of the high fiber products from that mine
because it's a lot easier to concentrate it
once it's already a powder than to take
something and then break it down from there

and they were used to doing that type of
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concentration so he felt that's the more
likely scenario.
Q. Move to strike as nonresponsive.
Could you read the question back, please?
(wheréupon, the court reporter read

back the previous question.)

A. Well, directly I'd have to say no.
Q. You talked to the quality
department?

A. Yes, I did.

Q. And you provided for us a graph on
the next page, Notifications August '08 to
August '09. Why did you pick August '08 to
August '09?

A. Well, I asked them for a sampling
of a graph that they routinely put together
which essentially reflects the number of
customer communications. And the reason I
asked for it is it breaks it down into
categories of 1nformat10n'that that department
would maintain files on. And as I described
to you in the last deposition, quality

department is as the name implies, it's after

-you know damaged goods, out of spec, bag

ripped, that type of thing and those are the
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types of files that they maihtain. They would
not maintain risk files.
Q. Do you know, sir, if under the
category customer request that would include
cuétomer com