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The videotaped deposition of JOHN
KELSE, taken at the Stamford Marriott Hotel & Spa,
Skyline Boardroom, Two Stamford Forum, 243 Tresser
Boulevard, Stamford, Connecticut, on Tuesday, the
19th day of January, 2010, at approximately
9:15 a.m.; said deposition being taken pursuant to
Notice for use in accordance with the Kentucky Rules

of Civil Procedure.

THE VIDEOGRAPHER: This is tape No. 1.
We're on the record at 9:16.

MR. SATTERLEY: We're here today in
the matter of Eddie McCauley, Amanda McCauley and
Brandon McCauley, by and through their parent and
next friend, Eddie McCauley, in a matter pending in
Jefferson Circuilt Court, civil action 09-CI-01313.

If you could swear in the witness.

NOTARY PUBLIC: State your name.

THE WITNESS: John Kelse.

(WITNESS PLACED UNDER OATH)
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EXAMINATION
BY MR. SATTERLEY:
0. Please state your full name, sir.
A. John W. Kelse.
Q. Mr. Kelse, my name is Joe Satterley,

and I think we met about two and a half years ago.
Do you recall that?

A. I do.

Q. We're going to spend some time with
you today talking about some of the similar type
issues, but this case is a little bit different so
I'll be going in different directions.

But I want to first ask you about
R. T. Vanderbilt and -- and the Gouverneur Talc
Company. Doesgs -- doesgs it still mine talc type
products?

A. No, it does not.

0. And when did it last mine the talc

type products?

A. It phased it out over two -- in the
year 2008.
Q. And so when you say "phased it out,"

if you can just give me a little bit more

information. When was the -- I guess the final time
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that R. T. Vanderbilt and Gouverneur Talc mined talc

products?
MR. RADCLIFFE: Object to the form.

A. In terms of actually mining it, I
believe -- I believe it was early 2008.

Q. And "early," do you mean January,
February?

A. In that timeframe. February, March,
maybe .

0. And then in -- later in 2008, did they

continue to mill it and bag it and sell it, and then
there -- did there come a point in time where they
eventually just no longer did anything?

A. That -- that's correct. There was
some stockpile left. They continued to do a little

bit and it dwindled off, tapered off through the end

of 2008.

Q. And -- and -- and that was going to be
my next gquestion. Was -- did it go all the way
till -- towards the end of 2008, like November,

December of 20087 Is that the last time any product
was sold out to the public?
MR. RADCLIFFE: Object to the form.
A. That's my recollection.

Q. Okay. And is it your testimony now
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that R. T. Vanderbilt has gotten completely out of

the talc business?

A. That's my understanding, yes.
Q. And who was it with the company that
made the decision to no longer -- no longer mine,

mill, process and sell talc products?

A. Well, I -- I believe it needed to be
voted on by the board of directors.

Q. Okay. And -- and who -- who is on the
board of directors?

A. I don't have the -- the list. I know
several people, but I can't give you a complete list.

Probably better to ask Paul Vanderbilt that question.

0. I will ask Paul, but what's -- what's
your understanding of -- who do you know that's on
the board?

A. Well, Hugh Vanderbilt's the --

Q. The president.

A. Yes.

0. CEO.

A, CEO.

Q. Okay.

A. Paul Vanderbilt.

Q. He's the vice president.

A. Correct.
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Q. Okay.

A. The CFO, chief financial officer, Joe
Denaro.

Q. Okay.

A. Dennis Race, attorney.

0 He's a lawyer, isn't he?

A. Correct.

Q Okay.

A I'm not sure whether Hugh Vanderbilt's
sisters remain on the board or not. Again, that's --

they used to be.

0.

Did -- were you present when the board

voted on this issue?

A.
Q.
A.
Q.

directors,

No, I was not.
Do you know what the vote was?
I have no idea.

Did you -- did any of the board of

Paul Vanderbilt, Hugh Vanderbilt, or

anybody else for that matter, tell you anything about

the discussions about the decision to no longer mine,

mill, process and sell talc products?

A.

0.

Discussions at the board meeting?
Sure.
No, they didn't.

So you have no personal knowledge
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yourself as to why the company made decisions to no

longer mine, mill and sell talc products.

A. As discussed at the board meeting?

Q. Sure.

A. No.

Q. Okay. Have you come to learn through

some other source the reason why the board made that

decision?

A. Well, the company produced a -- a
press release on -- on the Web site, and that's my
understanding.

Q. And -- and your understanding of the
press release is that -- that they -- they say
that -- in the press release that the -- the reason

why they no longer wanted to sell this product is
because it caused people to get sick and die?

A. No. The reason was that the tonnage
is reduced over a period of about a decade, was only
a fraction, really, of what it used to be. So it was

a sales decision more than anything else.

Q. Because the money wasn't coming in?
A. Well, just -- yeah. We weren't --
mainly -- the main market for the talc was in the

ceramics industry, and a good portion of the ceramics

industry moved offshore over the last couple of
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decades, and that -- that was a significant impact on

the sales of talc.

Q. Who's Roger Price?

A. He's executive vice -- executive vice
president.

Q. Is he the one that issued that press
release?

A. I believe it was signed by Hugh
Vanderbilt.

Q. The CEO.

A. I believe it was.

Q. Now, take a step back and I'll

probably come back to this in a little bit, but are
you still in risk management, corporate risk manager

for the company?

A. Well, I'm the corporate industrial
hygienist and -- and the director of occupational
health.

Q. And -- but weren't you two years ago

or two and a half years ago the corporate risk
manager?

A. Yes. I oversaw the risk management
department that I built.

Q. Have you taken a new position within

the company since you and I last spent time talking
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together?

A. To -- to some degree.

Q. Okay.

A. We -- we broke the risk management
department into some segments. I had a product risk

department where I had a toxicologist who ran that
portion of it, and then the responsibilities and
demands of that activity have increased. Those are
product registration, product testing, that sort of
thing, and so we split that off into a separate
department.

Q. And so who is the toxicologist that
you supervise?

MR. RADCLIFFE: Object to the form.

A. Well, I don't supervise that any
longer.

Q. Okay. Who was the toxicologist?

A. Well, Dave -- Dave Lebedin is the

current manager of that department.

Q. Is he a toxicologist?

A. No, he's not, actually.

Q. I apologize. I maybe misunderstood
you. You said there was a toxicologist that
worked --

A. Yeah. I had -- there were three or
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them

Q. Who were the toxicologists?

A. There was a Dave Bower, Dr. Bower.

Q. Is he still with the company?

A. Ch, no. No.

Q. Okay. How long ago did he leave?

A. Oh, gee. Had to be a good 12, 15
years ago.

Q. And do you know where he is now?

A. No. I think he's worked for a company
in New Jersey, but I don't know what company.

Q. And how do you spell his last name?

A, B-O-W-E-R.

Q. Okay. And who is the other
toxicologist that you --

A. Well, she was an Indian woman, a Ph.D.
Valthia, V-A-L-T-H-I-A, Amenida I think is -- I think
that's how she pronounce -- A-M-E-N-I-D-A.

Q. Is she still with the company?

A. No.

Q. And how long ago did she leave?

A. About five years ago.

Q. And do you know where she is?

A. She lives in the Hartford area. I
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don't know if she's --

0. Connecticut? Hartford, Connecticut?
A. Yeah.
Q. Okay. The -- back to the issue of

R. T. Vanderbilt issuing a press release to

discontinue the talc products, did they discontinue

the -- all talc products?

A. From the Gouverneur mining operation,
yes.

Q. Okay. Did they continue to mine talc

products in other regions?
A. No.
Q. And the discontinuing of the talc

products would include the Nytal product?

A. That's correct.

Q. The Ceramitalc product?

A. Yes.

Q. And -- and all -- all talc from the

Gouverneur Talc region?

A. The properties that they mine from,
yes.

0. Now, in 2007, I talked with you a
little bit about workers' compensation claims and
things of that nature. Do you remember that?

A, Yes.
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0. And have you, since 2007, continued to
be involved in learning when people allege to have
disease from talc or asbestosis?

A. I'm notified of any workmen's comp
claim that involves any occupational disease.

0. And since 2007 -- that's -- I know
it's been three years -- I think I took your
deposition in January and maybe even a little bit
later in 2007. The last three years, has there been
additional folks that have notified you that they
have diseases which they believe are related to their
work in the mines?

MR. BREETZ: Objection to form.

A. There have been some additional
pulmonary claims for talcosis.

Q. And how many additional pulmonary
claims have there been in the last three years?

A. In the last three years? I would say
at least four or five.

Q. And when you say "pulmonary claims,"
have any of those four or five claims had to do with
any cancers?

A. No.

Q. They were all a fibrosis type of

disease?
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A. Yeah, claiming dust disease.

0. Now, is it still R. T. Vanderbilt's
position that the minerals that came from the
Gouverneur Talc mines did not contain asbestos?

A. I don't know if I'd characterize it as
our position. I mean, that's our understanding.
That's what we firmly believe to be the case.

Q. And -- and that's what I was going to
ask you. You firmly -- still firmly believe that to
be the case?

A. If not more so.

Q. Okay. And how many -- have you -- you
and I talked a few years ago about mesothelioma
cases. How many mesothelioma cases have you now been
able to identify through the workforce at the
Gouverneur Talc mines?

MR. RADCLIFFE: Object to the form.

A. Well, mesothelioma claims are -- in
terms of what, in terms of comp claims, workmen's
comp claims?

Q. Sure. People that worked in the mines
and got the dis --

A. That ever worked for us and that --
and that had filed for a death claim and had

mesothelioma on it --
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0. Mm-hmm.

A. -- there were four.

Q. Okay. Just four?

A. Compensation claims.

Q. Okay. How many additional claims --
or not claims. How many additional people, workers,

have you been able to identify suffer from
mesothelioma other than those four claims?
MR. RADCLIFFE: Object to the form.
A. We're aware of three other cases in
terms of people who ever worked for Vanderbilt. Two
of them were reflected in the mortality studies, the
formal mortality studies we were in, and one case

that we were not aware of that we were presented with

in a case in New Jersey a couple of years ago. That
was not a comp claim or not part of the -- the health
studies.

So that's a total of seven people who
allegedly had mesothelioma and had worked at -- for

gsome period of time at the Vanderbilt mine.

Q. Okay. And did you thoroughly
investigate whether these folks -- whether they had
mesothelioma?

MR. RADCLIFFE: Object to the form.

A. Well, we certainly did because we know
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that that's a difficult diagnosis. It can sometimes
be incorrectly made, sometimes overdiagnosed,
gsometimes underdiagnosed, so that was a first
concern, are they real or not. And then we needed to
know as much information as we could about the case,
such as other work activities, other competing risks,
those -- that kind of thing.

So, yes, we did -- because we have an
obligation to look into that, and we did. We looked
into each of those cases and got as much information
as we possibly could and asked for assistance from
medical personnel who are more expert in it certainly
than we are.

Q. In those seven cases that -- did --
when you investigated those, did you send those cases

out to a pathologist to review to confirm that it's

mesothelioma?
A. We did.
0. And in all seven of those cases did

the pathologist report back to you in fact these --
these folks had mesothelioma?
MR. RADCLIFFE: Object to the form.
A. Well, actually, that's not correct. I
mean, we tried to get tissue samples, if -- when they

were available. 1In a couple of cases they weren't
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available -- they were available, but in most cases
they were not. And so basically we made an effort to
collect as much information as we could, medical
information as well as work histories and so forth,
and then provide all of that information, as much as
we possibly could get, to physicians who had a
background and experience in -- in this area. So
that's what we did.

Q. And who was the pathologist that you
hired to help yvou in this regard?

A. Depends on -- on the -- on the case.
The first two comp cases occurred in 1995. In -- in
both of those cases I asked a Dr. Morgan, Keith
Morgan, who's a pulmonary specialist, to review the
medical files and to share the medical files and any
tissue samples that we could obtain with pathologists

that he might use or have had experience with

mesothelioma diagnosis, which he did. I don't recall
the pathologist's name at the moment. It's in some
of the records or documents. So we used Dr. Morgan
for that.

There was the third case I think that
we became aware of, I think, around nine -- in 2002
or 2003. If I'm not mistaken, I -- I sent those

records to Dr. Morgan as well, in addition to
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Dr. Boehlecke, who is a pulmonary consultant we've
used for a number of years.

And then the last case, 2005, shared
that with Dr. Boehlecke, and --

Q. Where's Dr. Boehlecke at?

A. Well, he's a professor of medicine at
the University of North Carolina. I think he retired
in the last year.

Q. And he --

MR. RADCLIFFE: Did you get to finish
your response?

Q. I'm sorry. Go ahead.

A. Yeah, I was trying to -- to -- and
then ultimately we sent all of the files and all of
the -- the reviews by Dr. Morgan, his pathologist,

comments from Dr. Boehlecke, to Dr. Rubin, Emanuel

Rubin, in -- in Philadelphia -- he's a pathologist of
some repute -- to review all the files and advise us
on -- in regard to his impressions of those records,

which he did.

Q. And -- and I understand -- I've taken
Dr. Rubin's testimony in the past. You're not a
medical doctor, right?

A. No, of course not.

Q. And -- and you're not a certified
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industrial hygienist.

A. That's correct.

Q. You got your degree in psychology.

A. Yes.

Q. And I understand that you have been
excluded as an expert -- not been permitted to give
expert testimony in New Jersey. That's correct,
right?

MR. RADCLIFFE: Object to the form.

A. I -- I don't know.

Q. Do you recall testifying in a case of
Angeline Comandini where a lady named Rachel
Placitella was asking you questions?

A. I may have. I -- I don't remember

exactly which case was what.

Q. This is page 9. Let me just show you
your testimony. It says --

A. What year was that, Joe?

Q. This is a long time ago. This was

November 5th of 2009.

A, Oh. 20097

0. Yeah. This was about two -- two
months ago.

A. Okay.

Q. Two months ago.
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"Question: It's my understanding that
when you testified in the New Jersey litigation
matter you were excluded as an expert witness; is

that correct?"

And you said, "I believe -- I believe
so."
Do you -- go ahead. Take a minute and
read --
A. Well, if that's what I said, that's
what I said.
Q. And my question -- follow-up question:

Have you ever testified in a trial before a jury as
an expert witness where the court deemed you to be an
expert?

A. I don't -- I don't think so.

0. In the Vanderbilt -- or in the
Franklin case down in Kentucky, you didn't come down
and testify.

A. That's correct.

0. Why?

MR. RADCLIFFE: Object to the form.

A, I don't know. Wasn't asked.
Q. You wasn't asked?
A. Right.

Q. Since 2007, how many depositions have
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you given for R. T. Vanderbilt?

A. Since 20077

Q. Sure. Last three vyears.

A. I would say four or five, something
some -- somewhere in that range.

Q. And have you testified in any trials?

A. No.

Q. Has any of the folks with -- you're in

management with the company, right?

A. I guess that would be -- director
would be considered management.

Q. And your pay is tied to how profitable
the company is, true?

MR. RADCLIFFE: Object to the form.

A. I don't think my pay is viewed any
differently than anyone else's. I don't know that it
would be -- be tied to -- to the profitability no

more or less than anyone else's would be.

Q. Did you --

A. I know last year no one got raises.

Q. Have you previously testified that
your -- that your salary is -- well, actually a
bonus -- whether or not you receive a bonus is -- is
tied depending on -- upon how profitable the company

is.
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A. Well, again, I think no more or less
than anyone else.

Q. It's based upon the prosperity of the
company, your bonus, right?

A. Well, the company has to be -- make a
profit in order to, you know, increase salaries or
pay bonuses. As I said, last -- last year there were
no increases in salaries. In fact, we all had a

20 percent reduction because we all worked four days

a week.

Q. And do you -- historically, not last
year I'm talking about, sir, or last -- you
started -- were hired in 19877

A, '85.

0. 185 .

A. Right.

Q. Historically, though, your bonuses was

tied to your performance, how you did for the

company.
MR. RADCLIFFE: Object to the form.
0. Right?
A. I believe so, as they would be for
anyone.
Q. And it -- your -- part of your job has

been to -- corporate risk manager, is to look at the
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claims and to deny claims, true?

MR. RADCLIFFE: Object to the form.

A. No, it's not.
Q. You -- you evaluate claims, don't you?
A. I do, and I -- I do advise insurance

carriers if I feel a claim is legitimate, if I see
evidence of a pulmonary disease or any other
occupational problem, not only with mines, but our
chemical plants as well. If it looks like it's
legitimate and the medical data is there to support
it, then I support it. If it looks like the medical
data isn't, then I recommend to the carriers that
they investigate the claim.

Q. I'm going to talk to you about the
carriers in a little bit, but how many times have you
told the insurance companies that the individuals
alleging an asbestos-related disease from an exposure
of Vanderbilt's talc is actually a valid claim?

MR. BREETZ: Objection to form.

A. Well, there are no valid claims for
asbestos exposure because there isn't any in the
talc, but there are wvalid claims if the person is
overexposed to just about any type of mineral dust,
so it's possible. We don't see it very often at all,

but it is possible. But it's not an asbestos-linked
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claim.

Q. When you -- when the company issued
its press release in 2008 and said they're going to
no longer mine and sell this talc product, did
R. T. Vanderbilt advise the press that a jury had
determined that R. T. Vanderbilt caused somebody to
die?

MR. RADCLIFFE: Object to the form.
MR. BREETZ: Objection to form.
A. As an explanation for why they're not

producing the talc?

Q. For --

A. No, that was not part of any press
release.

Q. For any reason. In any press release

has R. T. Vanderbilt shared with the public that a
jury unanimously determined that R. T. Vanderbilt
killed somebody?
MR. RADCLIFFE: Object to the form.
MR. BREETZ: Objection to form.
A. I'm sorry. I just -- I don't -- I

don't mean to be disrespectful to the legal system,

but juries are not scientists. Sorry.
Q. And you're not a scientist.
A. No.
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Q. Okay.
A. Neither are you.
0. Okay. Now, did -- I know --

MR. RADCLIFFE: Excuse me. Please
don't argue.
THE WITNESS: Okay.
Q. My -- my -- my question is -- because
you guys make decisions on what kind of press

releases you want to make out, right?

A. That's correct.

Q. All right. And after the Hirsch case
in 2006, a press release was -- was issued about that
case. Do you remember that?

A. I think you're right. I think --

Q. And the press release in that case

said that the jury determined that there was no
asbestos in the product. Do you remember that?

A. I would have to go back and read that.
You may be right about that.

Q. Okay. And -- and the reason why I'm
just wondering is, if you know, why didn't
R. T. Vanderbilt publicize and give -- issue a press
release about the Franklin situation like they did
with the Hirsch situation?

A. In a press release --
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Q. Sure.

A. -- explaining why we're not going to
produce talc any longer?

Q. Or to explain that the jury said that
it caused the mesothelioma and there was fraudulent
concealment and things of that nature.

MR. BREETZ: Objection to form.

A. Well, it's not the reason they closed
the talc operation, so why would you explain it in a
press release?

Q. I'm just struggling with why you issue
a press release for one jury verdict in New Jersey
and you don't issue a press release for another one.
Do you know?

MR. RADCLIFFE: Objection. Asked and
answered.

Q. Should I talk to Roger Price about
that?

A. I don't know. If I'm not mistaken, I
think the Franklin case was contested or something,
if I'm not --

Q. And did you read the appeal
decision --

A. No.

Q. -- affirming it?
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A. No.

Q. You didn't read the appeal?

A. No.

Q. Okay. All right. Let's talk about

insurance companies.

MR. BREETZ: Joe, can we have a
continuing objection of any discussion of insurance
companies?

MR. SATTERLEY: Sure.

Who are the insurance carriers
providing coverage for R. T. Vanderbilt and

Gouverneur Talc for claims of mesothelioma?

A. Over the years?

Q. Providing the defense and providing
the -- you know, if I win this case, who will pay
the --

A. Who will pay?

Q. Who pays?

A. Well, I know who the carriers are

typically that are involved.

Q. Who are they?

A. But it depends on the years of
coverage and so forth, but I know that Hartford
Insurance Company was one. CNA was certainly one.

AIG was a comp carrier; what years exactly I'd have
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to check.
Q. Was AIG also a liability carrier?
A. I believe they were, yeah.
Q. Anybody other than Hartford Insurance,

CNA or AIG provide insurance coverage for

R. T. Vanderbilt or Gouverneur-?

A. Yeah, Zurich. I think those are the
four. Oh, for some period of time -- I don't exactly
remember the years, but the -- I think that the talc

facility was covered by the state insurance plan I

think in -- in New York State.
Q. For workers' comp.
A. Yeah, workers' comp.
Q. Okay. I'm talking about liability

coverage for somebody that wasn't an employee --

A. Right, a third-party?
Q. Yeah.
A. Yeah. That wouldn't be state fund.

That would be --

Q. That would be --

A. That would be Zurich, AIG, Hartford,
CNA.

Q. Okay. And if you know, do you know

what years these folks provided coverage?

A. Offhand I don't. I mean, you'd have
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to get that from probably Joe Denaro or Paul perhaps.
Q. I'm going to see those folks later, so
I'll talk to those about them.
Do you know whether Hartford, CNA,
I -- AIG, Zurich, these insurance companies,
participated in discussions with you about whether

some of these diseases were caused by asbestos?

A. Participated with me?
Q. Sure. You guys had discussions back
and forth about whether disease -- diseases from

folks like my clients was from asbestos from the talc
mines.

MR. BREETZ: Objection to form.

MR. RADCLIFFE: Object to the form.

MR. BREETZ: And let -- I don't know
if this is where you're intending to go, but let me
tell you what my concern is, Joe, so we can address
it.

MR. SATTERLEY: I'm not asking about
any attorney conversations, so --

MR. BREETZ: So -- and any discussions
about any lawsuits because that is also -- under
Kentucky law discussions with carriers about pending
lawsuits are also protected by privileges and are --

they are certainly protected. So to the extent --
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MR. SATTERLEY: I -- I -- I don't know
about that. Have you --

MR. BREETZ: I do.

MR. SATTERLEY: -- got a case? What's
the case?

MR. BREETZ: Not off the top of my
head, but I know there's a case.

MR. SATTERLEY: All right.

MR. BREETZ: So I caution you, sir,
that as you answer this question if you'wve had
general conversations about -- with carriers about
general matters, you're -- you're certainly able to
testify. But if you've had discussions with carriers
about particular matters, then I think those are
protected by work product and attorney/client
privilege.

So with that in place, I don't -- I
don't mean to impede your questions, Joe --

MR. SATTERLEY: Are you instructing
him not to answer that question?

MR. BREETZ: To the extent it's --
he's -- you're asking him to divulge work product or
attorney/client privilege, absolutely I'm going to
instruct him not to answer.

MR. SATTERLEY: Let's just certify the
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question.
(QUESTION CERTIFIED TO THE COURT)

Q. Let me ask -- ask without divulging
any work product privilege, tell me, have you talked
to any of these insurance companies about whether
there's asbestos, in your-all's minds?

A. Well, discussions about whether or not
there's asbestos in the talc and whether it's linked
to a pulmonary claim has -- that's where the
discussion would always evolve, around a claim. So
in -- in a general sense, no. Claim specific, yes.

So I think that would be covered by
your concern, if I'm not mistaken.

Q. Well, all right. I would just put for
the record that I've explored this topic other than
counsel's objection, but I do want to -- without
getting into the substance of your conversations, who
have you had con -- conversations with at Hartford
about whether there's asbestos in the talc mines?

A. Hartford?

Q. Mm-hmm. You worked for Hartford
Insurance Company, right?

A. I did.

Q. Okay. You were insurance -- you

adjusted claims?
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A. No. I was an industrial hygienist. I
took air samples.

Q. Oh, air samples, okay. Who have you
talked with at Hartford about asbestos in talc, just

by name?

A. I can't recall any --

Q. Can't recall any names at all?
A. -- specific name.

Q. What about CNA?

A. I can't --

Q. Can't recall any names there?

A. -- give you any specific person.
Q. ATG?

A. Again, no specific person.

0. Zurich?

A. No specific person. They would be

linked to claims and whoever the claims handlers

were. So they would be linked to a claim. It would
be a -- a claims manager or coordinator. Those would
be the individuals. If -- if there was even an issue

or that were a question, that would be the person
that I would interface with.

Q. So you can't recall a single
individual by name that you would have had any

conversations with about asbestos in the talc mines
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at any of these four insurance companies.

A. Not -- not occur very often.

Q. Okay. Would there certainly be an
obligation that you turn in to the insurance company
information that you have re -- regarding individual
claims?

MR. BREETZ: Objection to form.

A. Yes, there would be.

Q. You'd put -- you'd put them on notice,
right, of the claim and what the disease is --

alleged disease is?

A. Yeah. There's a process, and the
claim is usually initiated at the plant. It goes
through a claims office. They -- there's a procedure

they go through and some forms they fill out.

And then I see a notice of it, and
that's usually how I -- I hear about it. It comes
actually from the carrier to me rather than the other
way around.

Q. You said earlier that there's only
seven mesotheliomas that you've been able to identify
from your workforce. You've read the Hull case,
Abraham paper?

A. Yes.

Q. And in that paper does he write about
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13 mesotheliomas?

Abraham?

A.

Q.

MR. RADCLIFFE: You said Hull paper?
MR. SATTERLEY: Yes.

MR. RADCLIFFE: The Hull case,

MR. SATTERLEY: Yeah.
MR. RADCLIFFE: Okay.
H-U-L-L?

H-U-L-L. You're -- you know what I'm

talking about, right?

A.

0.

Sure.

Okay. And they're -- they discuss 13

mesotheliomas in the paper?

A.

I'm not sure how many they mention.

They compare three against eight controls or

something of that sort.

Q.
out whether

are part of

that to the
relied upon

information

Have you gone back to try to figure
any of the mesotheliomas in that paper
the seven?

MR. RADCLIFFE: And let me just say
extent that the Hull paper is going to be
and discussed, we make a demand for all
about those cases so --

MR. SATTERLEY: You -- you --

MR. RADCLIFFE: -- we can do precisely

41
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that.

MR. SATTERLEY: You've already -- I
know you're trying to violate HIPAA, but we're not
going to go that --

MR. RADCLIFFE: Sir, we don't want any
violation of HIPAA.

MR. SATTERLEY: And the court's
already addressed this.

MR. RADCLIFFE: It has, and it's ruled
that it does not violate HIPAA.

MR. SATTERLEY: The Franklin opinion
say that?

MR. RADCLIFFE: I don't know what
Franklin says.

MR. SATTERLEY: That's a published
court of appeals opinion. You better go read it.
Let me move on.

You've read the Hull paper.

A. Sure.

Q. And have you tried to figure out
whether those 13 mesotheliomas addressed in that
paper are separate in -- individuals than the seven
that you've identified?

A. Well, the information that's given in

the Hull paper in terms of ages, employment periods,
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that sort of thing, is -- is really not adequate for
me to make that determination. I did try. I looked
at some of the dates.

The closest I could come was the one
case that was reported by -- and the second mortality
study looked like it might, but even that date was
off a little bit. And that's as far as I could go
with the information that was there.

Q. And did you review the raw data that
Dr. Abraham had provided in response to his
deposition in the Franklin case --

MR. RADCLIFFE: Object to the form.

Q. -- about the -- have you looked at all
of that?

MR. RADCLIFFE: Object to the form to
the extent that you're implying that any data was
produced.

Q. We've -- we wrote a whole brief on
this with a -- all kinds of attachments. I -- I
assume your counsel has probably read it.

Did you -- were you provided with a
copy of that?

A. I saw some additional information, but
I recall looking at it and not being able to go any

further than they did with -- with this paper. It
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still was not sufficient.

Q. You're not an epidemiologist, are you?

A. No.

Q. Okay. The -- in 1990, when you went
to OSHA and -- you and Dennis Race and Dr. Wylie and

several other folks went down to hearings about

classification of cleavage fragments versus asbestos

fiber. Do you remember that?
A. Yes.
Q. Okay. Did you take with you any

workers' compensation claims?

A. There were no workmen's
compensation -- well, for what?
Q. For di -- pulmonary diseases.
A. Just general pulmonary diseases?
0. Yeah. Asbestosis, talcosis, fibrosis,

so that the OSHA folks can look and say, "Do these
folks have asbestos bodies in their lungs?"

A. Well, those --

MR. RADCLIFFE: Object to the form.

A. Nobody did lung burden studies on comp
claims.

Q. My question, sir, was did you take any
documents from workers' compensation claims to the

OSHA folks so they can determine what types of
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diseases was occurring with the miners?
MR. RADCLIFFE: Object to form.

A. Well, it wouldn't have been necessary
to do that because it was already a mortality study
that was published that also covered morbidity, so
there was all -- already a published peer reviewed,
review of the morbidity, which is pneumoconiosis
or -- or dust disease. It was in --

Q. So --

A. -- in the literature, which is more

extensive than comp claims --

Q. So --

A. -- because not every -- everybody that
may have a -- feel that they have a dust problem file
a comp claim, but in a -- in a mortality and

morbidity study, yvou do look at everyone so they're
more complete than comp. So actually OSHA had a
better record than they would have gotten from
compensation.

Q. So the answer is my -- to my question,
gir, is no, you didn't take any of the workers' comp
claims or medical records about the miners or millers
to the OSHA hearings, right?

MR. RADCLIFFE: Object to the form.

A. There would be no point.
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Q. I didn't ask you whether you think
there was a point or not.

A. Well, that's --

0. The answer is no.

A. -- the reason why we did not, yes.

Q. Because you thought there would be no
point.

MR. RADCLIFFE: Object to the form.

Q. Okay. We're going to go over --

A. We didn't think. We knew --

0. -- gsome of that in a little bit.

A. -- there would be no point.

Q. We'll go over that some in a little
bit. So you think that there was already a -- a
study that was more detailed in nature for OSHA to
look at, right?

A. It's not only that, but the -- the
other individual that testified was Dr. Bailey,
who -- who every two years read the x-rays and looked
at the pulmonary status of those workers. So he was
there specifically to talk about his direct
experience in reviewing those workers. I don't think

you can get any more complete than that.
Q. We're going to be here for two or

three days if you just -- you -- if you don't answer

46
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threats. If we need --

MR. SATTERLEY: No.

MR. RADCLIFFE: -- to take a break, we
can do it.

MR. SATTERLEY: No, I'm not
threatening, but --

MR. RADCLIFFE: You didn't make a
threat? "We're going to be here two or three days"
is not a threat?

MR. SATTERLEY: We are going to be
here if he continues not to answer my question.

My question is, what was the study
that you think that OSHA relied upon?

A. Well, they had the 1980 NIOSH report
which included a mor -- morbidity section. And as I
said, you had Dr. Boehlecke, who actually was
physically looking at the -- the workers.

Q. Any other studies that you think,
other than 1980 NIOSH study and the Boehlecke?

A. Well, any other study that would have
been published would have been available to OSHA.

Q. Okay. Do you think -- have you, since

that timeframe -- by the way,

the mesothelioma cases
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that occurred, you said there was one in '95, right?
A. There were two.
Q. Two in '95? Did you take those

mesothelioma cases to the OSHA hearing so that they

can understand that you had two workers -- at least,
according to your testimony -- that had died of
mesothelioma?

MR. RADCLIFFE: Object to the form.
Asked and answered.

A. Well, the hearings were in 1990.

Q. Okay. So you -- 1is it your testimony
there was never a mesothelioma before -- well, let me
ask the question this way. Since 1990, have you gone
back to OSHA to report how many mesotheliomas have
occurred within your workforce?

MR. BREETZ: Objection to form.

A. No.
Q. Have you went back to try to say now
our -- our -- our product should be regulated as

asbestos because we've had a whole bunch of people
die from asbestos-related diseases?
MR. BREETZ: Objection to form.
MR. RADCLIFFE: Object to the form.
A. Well, on two counts. Number one, you

don't define minerals by diseases, you define them by
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what they are. And number two, that's not what you
would do. There's no requirement to go back to OSHA

and report on --

Q. I didn't ask if there's a requirement.

A. -- comp claims.

Q. I didn't ask if there's a requirement.
I -- I asked did you do that?

MR. RADCLIFFE: Object to the form.
A. No.
Q. Okay. You would agree that
R. T. Vanderbilt has never warned the public that
people could develop asbestos-related diseases from
its products, from its minerals --
MR. RADCLIFFE: Object to --
Q. -- right?
MR. RADCLIFFE: Object to form.
A. That doesn't contain asbestos. Why
would you do that?
Q. I didn't ask you your opinion about
whether it contained asbestos.
A. Well --
Q. I said they -- they've never warned
the public about the minerals from the mines causing
asbestos-related diseases.

MR. RADCLIFFE: Object to the form.
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A. There are no asbestos-related disease.
Why would we warn the public?

MR. SATTERLEY: Let me move to strike
as nonresponsive and no basis for -- for the
statement.

My question, sir -- you're not a
medical doctor, right?

A. No.

0. You're not trained to determine
whether somebody's disease was caused by a potential
exposure, right?

A. Well, that's why we hired all the
people and -- and asked their opinions, the comp,
that we did.

0. And I'm not -- I'm here to talk with
you. If there's somebody else that I'm going to talk

to later on, I'll talk with them.

A. Right.
Q. So I'm asking you specifically, did
R. T. Vanderbilt ever warn the public that -- that

minerals from its mine could cause asbestos-related
diseases?
MR. RADCLIFFE: Object to the form.
A. Well, the answer is no.

Q. Okay. Now, with regards to -- just
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bear with me one second.
With regards to whether or not the
minerals contain asbestos or doesn't contain
asbestos, that's beyond your area of expertise.
MR. RADCLIFFE: Object to the form.
A. My personal -- I'm not a mineralogist,
so, yes, it would be beyond my personal.
Q. Okay. So every time you tell me when

I'm asking you questions today that there's no
asbestos, you're saying your personal opinion as the
corporate risk manager, not as an expert that's
qualified that has a specialty to give that

opinion --

MR. RADCLIFFE: Object to the form.

Q. -- right?

A. All right, look. I'm not going to
muddy the waters. I'll tell you straight out my
understanding of your -- how to answer your question
as honestly and straightforwardly as I can.

My job is to understand the risk of
our products, okay? If someone says your product
contains asbestos, whether it's talc or it's clay or
it's wollastonite or it's some -- whatever it is,
it's my job to figure out whether that's an accurate

accusation or not.

51
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Because I'm not a mineral scientist, I
then have to go to people who do know who are mineral
gscientists and say, "Here's the material, look at it,
look at it every way as rigorously as you possibly
can, I need your advice, I need your expertise."

We have done that for 40 years, and
we've used untold number of mineral scientists to
look at this. There is no question in my mind that
there's no asbestos in that talc. Is it complicated?
Yes. Have people confused it? Yes. But the bulk of
the information, the most rigorous, the most
comprehensive, the most believable information that's
out there by the most competent people you can find
says no over and over and over. You can find --

MR. SATTERLEY: Move to strike.

A. -- exclusions.

MR. SATTERLEY: I'd move to strike as

nonresponsive.
MR. BREETZ: It was responsive, but
let's --
MR. SATTERLEY: No, no, walt a second,
Counsel. Let me continue on.
MR. BREETZ: That's why I said --
Q. That's your personal opinion.

A. That's my job --
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Q. That's your personal opinion, right?

A. -- to know that. I have a job to know
that, Joe.

Q. That's your personal opinion, right?

A. It's not --

Q. But you're not an expert that's

qualified to determine whether there's asbestos in
the talc -- in the minerals -- you --

A. It's my job to determine that through
people who do know what they're talking about.

Q. All right. And -- and I can talk to

those people later, and I can talk --

A. Then you should.

Q. Okay. And I -- I will if -- if it
becomes necessary. But you are not -- on the
question of whether talc contains -- the Vanderbilt

talc contains asbestos or not, that's a matter that's
beyond your expertise and would be something for
another specialty to give a qualified opinion on.

A. I would agree with that, yes.

Q. Okay. So I'm not here -- in all due
respect, sir, I'm not here to find out your personal
beliefs, your religious beliefs, your political
beliefs, your personal opinions, okay? So -- but

what I want to find out is factually what has
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occurred.
Other folks from the Gouverneur Talc
mines have disagreed with you, correct?

MR. RADCLIFFE: Object to the form.

A. Well, I don't know who you're talking
about. I have no --
0. Clifford Kitts. You read his sworn

testimony, right?

A. I think Mr. Kitts is a chemist.
0. Yeah. And -- and he testified under
oath that there's asbestos in -- in the products,

right?
MR. RADCLIFFE: Objection to form.

A. There have been a number of people who
feel there's asbestos in the product.

Q. And Clifford Kipps -- Kitts is one of
them, right?

A. Apparently.

Q. Okay. And you read his sworn
testimony, right?

MR. RADCLIFFE: Object to the form.

A, I don't recall whether I did or not.
0. You knew Mr. Kitts?
A. No, I didn't.

Q. Okay. Never met him at all?
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A. I don't believe so.
Q. Let me ask you some other general

information, historical information about

R. T. Vanderbilt, if you know. They were formed in
19167

A. The corporation, yes, I believe that's
correct.

Q. And they began mining talc-related

products in the 1940s?

A. Late 1940s. I think they -- they
actually started production at the end of '47 or
early '48.

Q. And they -- R. T. Vanderbilt is the --
has been the owner of the Gouverneur Talc Company --

A. Yeah, I usually hear it referred to as
wholly-owned subsidiary.

Q. And the Gouverneur Talc Company is the
one that has the mines -- has had the mines in
upstate New York.

MR. RADCLIFFE: Object to the form.

A. Since 1948, vyeah.

0. And has -- has R. T. Vanderbilt closed
the Gouverneur Talc Company?

A. They have.

0. And was that done in 20087
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MR. RADCLIFFE: Object to the form.

A. Yes. I know they changed the name.
That -- that's the reason why I hesitated. You'll
probably get more detail from -- from either Paul
Vanderbilt or -- or Joe Denaro of now it's a division
versus a wholly-owned subsidiary, that -- that kind
of thing.

Q. Do you know whether -- or do you know
the details of the R. T. Vanderbilt purchasing the

International Talc Company?

A. The details? No.

0. You weren't involved in that at all?
A. No, I was not.

Q. Have you reviewed any company

document, historical documents about that?

A. None other than just references that
the -- you know, I think it was in 1974 they acquired
the assets.

Q. When you say "acquired the assets,"
have you seen the purchase agreement?

A. No, I don't believe I have.

Q. Have you went back and reviewed what
they acquired and what they didn't acquire?

A. I don't know the detail. I do know

which mines were operated. Whether they were all of
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the ones that International owned or a part of them,
I don't know.

Q. Do you know the names of the mines
that were International Talc mines that later became
R. T. Vanderbilt mines?

A. Well, Vanderbilt mined -- was
principally interested in a mine known as the Arnold
pit, which was directly adjacent to the No. 1 mine,
which was the underground mine, which was the only
mine that Vanderbilt had opened in 1948. So they
were very interested in that open pit mine which was
essentially the same ore body. It was just directly
adjacent to the underground mine.

They also mined an area a few miles
away known as Talcville for several years, I think
1974 through maybe 1976, something in that range.
And those are the three mines that I am -- well, the
two mines, the Arnold pit and the Talcville mine
that --

Q. I'm showing you what's --

A. -- I'm familiar with.

(DEPOSITION EXHIBIT NO. 1 MARKED)

0. -- marked and -- as Exhibit 1.

A. Mm-hmm.

Q. It's a -- a little bit of a map --
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A. Right.
Q. -- in upstate New York. It's got --
MR. RADCLIFFE: Can I -- excuse me,
can I have a continuing objection on -- to this

exhibit on the grounds of foundation, authenticity
and argumentative.
0. Well, let me -- you can have an
objection, but let me ask you questions about it.
R. T. Vanderbilt mines were located in

Balmat, New York?

A. Yes. Essentially this area here
(indicating) .

Q. Okay.

A. Right here (indicating), yeah.

0. And is that in Jefferson County,

New York?

A. Yeah. I always get confused with
St. Lawrence County and Jefferson County, but I think
that's Jefferson County.

Q. The --

MR. RADCLIFFE: Don't guess or

speculate.

A. Okay. Well, it's -- whatever it is,
it is.

Q. It's St. Law -- it's your
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understanding there's St. Lawrence County and
Jefferson County, they're right next to each other,
right?

A. Yeah. I think St. Lawrence County is

below Jefferson County to the south.

Q. And it's along the St. Lawrence River?
A. Part of it is, vyeah.
Q. Okay. And the International Talc

mines, were those in a different section in one of

those other cities or one of those other mining

regions?
A. Well, remember I mentioned Talcville?
0. Mm-hmm.
A. You have Talcville here. This was

owned by International.

Q. Okay.

A. The underground mine is in this area
here (indicating).

Q. And you pointed to Balmat?

A. Right. And the -- the Arnold pit,

which is the primary mine --

0. Mm-hmm.
A. -- the open pit mine, was directly
adjacent so that was right here as well. So this was

operated for a few years in the mid '70s, closed.
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MR. RADCLIFFE: You can't say "this"

or "that" or --

A. Talcville.
MR. RADCLIFFE: -- "here" or "there."
A. Okay, sorry.
0. International, Talcville.
A. Right. And then the Balmat

underground mine which started in 1948 and the Arnold
pit which was taken over in 1974 continued to operate
through 1995 when the underground mine was closed
down, and then all the ore was coming out of the --

all the talc ore was coming out of the Arnold pit.

Q. The open pit?

A. The open pit.

Q. Okay. The -- other than International
Talc, Gouverneur Talc, there -- were there other talc

mining companies in this region?

A. Yes. Actually there's a -- there's
quite a history of it. Actually, this is -- I
understand this area was the area in which the first
talc in the United States was mined. There's
actually a plaque --

0. I --

A. -- up there.

Q. I apologize, sir. I'm not talking
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historically. I'm talking about when you were with

the company.

A. Ch, when I was there? No, no.
Q. Okay.
A. I think that when Vanderbilt acquired

International Talc they became the only talc-mining
operation in -- in that county, but there had been
many, many mining companies up there in other areas.
Q. So by '74 when they acquired
International Talc, from that point forward,
R. T. Vanderbilt and Gouverneur Talc was the only
talc company in this little region here.
A. Right here, yeah, right in this
small --
Q. I heard reference in the past to a

company called St. Joe's. What's St. Joe's, if you

know?

A. Yeah, they're a zinc -- zinc mining.
I think they're -- I don't know which conglomerate
they're owned by, but it's a zinc mine. They

actually mine below the talc.

Q. Okay. And were they in that region
also?

A. Yeah, very close.

0. And where, if you know?
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A. Just a little bit to the north of
Balmat, between Fullerville and Balmat, right --
right in this region (indicating).

(DEPOSITION EXHIBIT NO. 2 MARKED)

Q. The next exhibit I'll show you is --
you work at com -- company headquarters?

A. Yes.

0. Okay. Still in Norwalk, Connecticut?

A. That's right.

0. And this Exhibit 2, is that -- is that

a picture of the building you work in?
A. Yes, it is.

MR. RADCLIFFE: That's a picture of
the building you work in?

THE WITNESS: Oh, I'm sorry.

MR. RADCLIFFE: Will you pay attention
to the questions, please?

THE WITNESS: Yes, I'm sorry.

This is a picture of --

MR. RADCLIFFE: No, he's asking you

about Exhibit 2.

A. Oh, this building?
Q. What -- who's in that building?
A. Well, it's the corporate building. I

did work in this building for a number of years.
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Q. And when did you -- when did you no

longer work in the headquarter building?

A. 19%6 --

Q. Okay.

A. -- I moved out -- out of this
building.

Q. Did you go to the research and

development building?
A. I did.
(DEPOSITION EXHIBIT NO. 3 MARKED)
Q. Okay. And that's Exhibit 3. And you
worked in one of these buildings here?
A. That's correct.
Q. And which -- which -- which buildings
do you work in?
MR. RADCLIFFE: Let me object to
Exhibit 3 as argumentative.
A. Well --
MR. SATTERLEY: That's argumentative?
A. -- it's all the way down --
MR. RADCLIFFE: Yes, sir.
Q. Okay. These are three buildings,
right, or four buildings?
A. Actually, they're all connected.

Q. Okay.
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A. Yeah, there's a -- you can almost see
it in here. This is the original research and
development building. I think it was built in 1920
or something like that. And I'm located down here in
the far end.

Q. And -- and how many folks work in the

research and development offices of R. T. Vanderbilt?

A. In the R & D?
Q. Yeah.
A, No more than 50. I don't know the

exact number, but it's in that ballpark.

Q. And has that gone up over the years or
has it decreased recently?

A. I think it's probably -- I think it's
decreasing very slightly.

Q. And how long has R. T. Vanderbilt had

a research and development office? You said --

A. I think from its inception.

Q. Okay. From 1916 on.

A. Probably 1920, something like that.
0. Now, what is No. 1 mine and mill?

What is that referring to?
A. Well, the No. 1 mine as indicated here
in BRalmat --

0. Mm-hmm.
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A. -- 1s the underground mine. So that's
No. 1 mine. That was the only mine that Vanderbilt
mined talc from from 1948 to 1995, only underground

talc mine.

Q. Only underground mine.

A. Right.

Q. Then -- then you have the Arnold pit,
right?

A. That's correct.

(DEPOSITION EXHIBIT NO. 4 MARKED)
Q. And is this a picture of the sign
pointing visitors to the underground mine?

MR. RADCLIFFE: Object to Exhibit 4 as

argumentative.
A. It is, yes.
0. And the Arnold pit, you said, is --

was the open pit, right?

A. That's correct.

(DEPOSITION EXHIBIT NO. 5 MARKED)

0. And is -- is it -- there's No. 5
there. That's the -- that's -- is that number --
No. 5, is that the Arnold pit, the sign for the
Arnold pit?

A. Yeah. Yes, it 1is.

0. Okay. And that, you said, was
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closed -- when was that, last year -- or 20087
MR. RADCLIFFE: Object to form.
A. Yeah, early 2008.
Q. Okay. And the final -- we're going to
have to switch tapes here in a second.
(DEPOSITION EXHIBIT NO. 6 MARKED)
Q. But you became familiar over the years

with the various different types of asbestos?

A. Different types?

Q. Sure.

A. Yes.

0. Okay. And Exhibit 6, that is a

demonstrative exhibit of the different types of
asbestos; is that true?
MR. RADCLIFFE: I'll object on
foundation and authenticity.
0. Go ahead, sir. You're familiar with

those various types of asbestos, are you not?

A. The names.
Q. Okay.
A. And they are -- they're mineral types

that can form as asbestos when the crystals form as
asbestos. So tremolite can be asbestos or it could
be nonasbestos, depending upon how it formed.

Anthophyllite, the same thing.
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Crocidolite is a term that is specific
to asbestos. The non-asbestiform analog of that is
antigorite. It has a separate name, but it's the
same chemical composition.

Amosite is an acronym for a
cummingtonite asbestiform or cummingtonite asbestos
which was produced mainly in South Africa.

Chrysotile is the most common, as you
know, type, 95 percent of all asbestos out there.
That's a serpentine, and it has a non-asbestiform
analog. Failrly common, antigorite, richterite.

Actinolite is another one that's like
tremolite and anthophyllite. It only has the one
name, but it can form in two different ways.

So when these six, you know, are

asbestiform, they grow as cryst -- in that -- in that
asbestiform habit, crystal habit, then they -- they
are asbestos. But just the term tremolite is not --

does not automatically mean asbestos.

In other -- in fact, my
understanding -- you can ask a mineral scientist --
when you say "tremolite" to a mineral scientist, they
immediately assume you're talking about the common
garden variety crushed-up stone granular stuff. You

have to say "tremolite asbestos" to them for them to
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know what you -- what you mean.

MR. SATTERLEY: Let me move to strike
what somebody else would believe.

My question, sir, is are these the
types of asbestos that you've become familiar with?
That's -- that was all my question, not about what
somebody else might believe something to be.

MR. RADCLIFFE: Object to the form.

A. Well, I just want to be sure that it's

clearly understood --

Q. Okay.

A. -- that a word like "anthophyllite,"
for example, does not mean asbestos. It only means
asbestos when it's asbestiform. That's -- and that's

what's regulated, that's what's defined. That's --
MR. SATTERLEY: Let me move --
A. -- what it is.
MR. SATTERLEY: Let me move to strike
as nonresponsive. Let's change tapes.
THE VIDEOGRAPHER: This ends tape
No. 1. We're off the record at 10:16.
(RECESS. KRISTIE DAUGHERTY EXITS
SPEAKERPHONE. REBECCA SCHUPBACH
ENTERS VIA SPEAKERPHONE)

THE VIDEOGRAPHER: This is tape No. 2
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in the deposition of John Kelse. We're on the record
at 10:30.
CONTINUED EXAMINATICN BY MR. SATTERLEY

Q. Who is Irv -- Irving Tabershaw?

A. Irving Tabershaw I think was the
director of the New York State health department for
a number of years, and then he opened a consulting
company, occupational health, as a physician.

Q. Did he work doing some work for the

R. T. Vanderbilt?

A. Yes, he did.
Q. And what type?
A. He helped establish all the medical

surveillance programs for all of our facilities, and
he also undertook a mortality study of the Gouverneur

Talc workers.

Q. And was that published?
A. Yes.
Q. And is that one of the reasons why

you're of the opinion that there's no asbestos in --
in the talc products?

A. I don't believe his mortality study
really addressed that. He addressed the -- the
health end of it.

Q. How many people were dying, of what
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diseases and things of that nature?
A. The typical mortality study, ves.
(DEPOSITION EXHIBIT NO. 7 MARKED)
Q. I want to show you what I've marked as
Exhibit 7. It is a letter from Dr. Irving Tabershaw
to somebody at CNA involving R. T. Vanderbilt versus

Boney. Did you know there was a fellow named

Alvin -- Allan Harvey with R. T. Vanderbilt Company?
A. Yes.
Q. And what was his job?
A. Well, he -- he was originally in the

laboratory. He was a chemist, I believe, and then
he --
0. Like Mr. Kitts. Mr. Kitts was a
chemist also, right?
MR. RADCLIFFE: Object to the form.
A. Well, he worked in our -- the -- the

quality control lab at the plant.

Q. All right.
A. I don't know what his -- but -- and
then Allan Harvey did -- was -- I think his title was

environmental affairs manager, so he oversaw some
patents and MSDS's and did get involved in -- in the
issues with Gouverneur Talc.

Q. You -- you've told me before that you
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sort of kept track of workers' compensation claims
over the years. You're familiar with the matter of
Boney versus R. T. Vanderbilt, Gouverneur Talc
Company, correct, Francis Boney?

A. Well, I started with Vanderbilt in
1985, so I -- I would not be active on compensation
claims that preceded me by 10 or 15 years.

Q. So you didn't go back and look and --
and see how many people died of cancer from
dust-related diseases back before you started there?

MR. RADCLIFFE: Object to the form.

A. Well, that would be an area that would
be of -- of interest to me, and that's why the
mortality studies were done.

Q. Did you go back and look at a claim
such as this one where Francis Boney made a claim of
occupational lung disease from work?

A. Well, I would actually look at the
mortality studies where you would capture all the
cases and all the causes of death rather than
compensation records that are selective as to who

puts it in or not, so

Q. So you're -- I'm trying to figure out
this case, sgir. Did you go back --
A. The answer is -- would be no, I would
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not do that because I had other sources.

Q. You never went back and looked at the
Francis Boney file and what he died from and what the
court system determined he died from?

A. His speci -- specific file? No, I
wouldn't do that.

0. And -- and this particular letter,
this is written from Taber -- Dr. Tabershaw. You
know him, right?

A. Yeah, you -- you just mentioned him.

Q. And the CNA Insurance Company, that's
one of the insurance companies that provides coverage
for R. T. Vanderbilt?

A. That's correct.

MR. BREETZ: Objection to form.

0. And the -- the letter is dated when?
A. September 27th, 1977.
Q. And is Mr. Harvey, is he copied on

this letter?

A. Yes, he is.
Q. And at the bottom of the letter -- the
letter relates to Boney -- Francis Boney versus

R. T. Vanderbilt, correct?
A. That's the topic, yes.

Q. And he's discussing in the letter
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whether or not this individual's disease 1is
occupationally related, true?

MR. RADCLIFFE: Object to the form.

A. Give me a chance to --

Q. Sure.

A. -- to read it and I'll --
Q. Sure.

A. -- be happy to answer.

Q. Sure.

And while he's reading, now let me
place on the record that in this case you guys have
not produced any documents relative to workers'
compensation claims at all. You refer to documents
pro -- produced in the Franklin matter.

In the Franklin matter only cancer
cases were produced, only certain cancer cases were
produced, not all the other pulmonary disease, and
I'd request that you produce all workers'
compensation claims for dust-related diseases,
including asbestosis, talcosis, pulmonary diseases.
*(request no. 1)

MR. RADCLIFFE: There's a law in
New York -- these are New York State workers'
compensation claims. There's a law in New York that

says we can't produce them. And until we're ordered
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to produce them, we can't violate that law.

MR. SATTERLEY: Why didn't you guys
tell me that months and months ago? I'll file a
motion to compel this week and we'll get it on the
docket. That's --

MR. BREETZ: Joe, I mean, if you want
to talk about months and months, if -- if you had --

MR. SATTERLEY: No, no, no, no.
Counsel, you've told me your position. I'll just
move on.

MR. BREETZ: I mean, you said if
you -- if we had told you months and months ago. If
this had been an issue months and months ago, then
you should have raised it then.

MR. SATTERLEY: Okay. I'll raise it
on Monday.

MR. RADCLIFFE: Well, I don't know
what your practice is in Kentucky, but we need time
to respond. We need to be able to put our position
on paper. It's not going to take that long, but we
can do it.

MR. SATTERLEY: You'wve told me your
position. I understand. We'll file -- we'll follow
the local procedures and we'll file the motions and

we'll find -- we'll get to the truth someday.
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All right. You -- have you had a
chance to read that letter, sir?

A. Yes.

0. Okay. Now, that's a -- a letter where
Dr. Tabershaw is writing to the insurance company
about Francis Boney and whether or not his case is
occupationally related, true?

MR. RADCLIFFE: Object to the form.

A. He -- what it looks like to me is he's
talking about the probability or -- or the likelihood
that it may or may not be occupationally related
relative to all the factors that you would consider,
principally being his exposure, was he exposed to a
lot of dust or not so much dust, did he smoke, did he
not smoke. BAnd all of those things would have to be
reviewed in order to comment as to whether or not his
lung cancer, which he didn't seem to dispute, was
causally linked to exposure to the -- to the talc
dust, and that's what I get from this.

Q. He's saying in '77 there that it's his
view more likely than not that the -- the lung cancer
was causally related to the exposure to dust --

MR. RADCLIFFE: Object to the form.

Q. -- right?

A. Unless I'm reading it -- you know,
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improperly reading it, I -- I don't think he's saying
that. He's -- he's saying you have to consider these
variables and that -- in order to talk intelligently
about that. He's not saying one way or the other. I

didn't get the feel of that.

Q. Let me borrow that letter back. And I
apologize. I just want to read something to you. It
says, "Cancer diagnosis is not in question." He said

that, right?

A. Right.

0. "To wit, if the worker had 17 years
exposure beginning 25 years ago at concentrations of
2 to 5 fiber cc, that exposure is probably sufficient
to be at least partially responsible."

A. Yeah, and -- if he had.

MR. RADCLIFFE: What's the question?

Q. And then he says --

MR. RADCLIFFE: Well, let me object
because there's no gquestion.
MR. SATTERLEY: Yeah.

MR. RADCLIFFE: You're just reading a

statement.
0. That's -- that's what he said, right?
A. That's what he =said.

0. All right. Then he said, "Neither
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Dr. Lamm" -- do you know Dr. Lamm?

A. Yes.

Q. Who's Dr. Lamm?

A. He was a physician. He's an
epidemiologist that does epidemiology work, and at
the -- at some point he worked for Tabershaw
Associates. I don't know exactly what vyears.

0. (Reading) Neither Dr. Lamm nor I will
be available to testify. If you need medical
epidemiologic -- logic testimony is necessary,

consider either Keith Morgan of West Virginia or Hans
Weill of Tulane University.

He wrote that, right?

A. He wrote that.
Q. Okay. And have you -- I take it you
haven't -- or have you investigated why Dr. Tabershaw

refused to testify in this case?

MR. RADCLIFFE: Object to the form.

Argumentative.

A. I -- I have no idea if he refused or
just couldn't. I don't know.

0. But Keith Morgan, is that -- Dr. Keith

Morgan, is he the doctor that you referred to earlier
that you occasionally go to to help you out on

pathological issues?

777
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A. Well, he's a highly regarded pulmonary
specialist, yes.
Q. How much money have -- has

R. T. Vanderbilt paid Dr. Keith Morgan?

A. I have no idea.

0. How could I find that out?

A. I would think I would have to look in
my records to see if I have records. I would

probably be the person who would have records.

Q. You're the person on that issue as
opposed to Denaro or somebody else?

A. His records may actually more

accurate, but they may be more difficult to track

gsince I would keep records of -- of individuals that
I would ask, you know, to -- to advise us.
Q. You do know that the case of Boney

resulted in a decision by the New York court system
in favor of the worker.
MR. RADCLIFFE: Object to the form.
Q. You do know that, don't you?

MR. RADCLIFFE: Object to the form.

A. If they did, they did.
Q. You don't follow that?
A. No.

Q. Okay. But you have previously told me




10

11

12

13

14

15

le

17

18

19

20

21

22

23

24

25

Page 79

you're the person with the most knowledge regarding
workers' compensation claims, right?

A. In the company in terms of
occupational health, I would say I would be, ves.

(DEPOSITION EXHIBIT NO. 8 MARKED)

Q. Okay. In the matter of Elaine Boney,
Respondent, wversus Gouverneur Talc Company, July 10,
1980, have you ever seen that?

MR. RADCLIFFE: This is Exhibit 8,
which is a -- appears to be the first page of a
reported opinion as cited with some other statements.
I'll object to foundation, argumentative, to form.

Q. Let me show you that. 1It's a 1988
[sic] appellate decision against R. T. Vanderbilt.
Have you ever seen -- anybody at the company ever
share that with you?

MR. RADCLIFFE: Well, I object.

That's not what that document is.

Q. That -- that first page.

A. The white section?

Q. Sure.

A. I don't recall seeing it. It doesn't

mean that I may not have.
Q. Okay. In this reported decision it

says that there's asbestos content as high as
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Okay.

Okay?

That's what it says.

According to the testimony of Clifford
see that?

Yes.

And then it says, "The record as a

substantial evidence supporting the

That's what it says.

Have you seen any -- going back -- T

know you weren't with the company in 1980, but going

back and looking at records regarding

R. T. Vanderbilt and Gouverneur Talc, anything that

R. T. Vanderbilt did to educate the public about one

of its own employees dying from asbestos-related

cancer?

0.

A.

MR. RADCLIFFE: Object to the form.
MR. BREETZ: Objection to form.
At this time frame?

Well, I -- I do have difficulty

answering these questions because I think that I've

mentioned before that the company relies on what we

view, and I think most others, argumentatively, may
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view as -- as the most compelling evidence or
information. And that type of information would come
from a formal epidemiologic study of the workforce,
not from compensation records.

And you may disagree, but that's what
we believe and I think that's what most research
scientists would tell vyou.

So you would know from a formal
epidemiologic study exactly how many lung cancer
cases occurred, how many people died of lung cancer
or died from any other type of cancer or died from
accidents or any other cause.

And then there is a -- an issue as to
causality, whether or not those causes of death are
linked to exposure to -- to the work.

That's the kind of information that's
pertinent, I think, to the company. It's certainly
pertinent to me.

Compensation claims are fine. I mean,
when they come up you have to deal with them and you
try to figure out whether they're legitimate or not.
If they're legitimate, they -- they deserve to be
addressed. If they're not, they deserve to be
investigated, but that's on a case-by-case basis.

If you're trying to determine a causal

81
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association between an exposure and a response,
you're much better off doing a -- a scientific study
where it's all-inclusive rather than piecemeal. And
so when yvou give me exhibits of individual cases, it
doesn't tell me very much.

Q. How many people --

A. And I don't know -- you know, it's
difficult for me to comment on comp systems and --
and comp boards and what they do or they don't
consider to be evidence. All I can tell you is that
the scientific basis data that we rely upon is pretty
extensive and -- and it's pretty rigorous and it's --
it's far more detailed and -- and far better than
this sort of thing.

Q. How many workers have to die from
asbestos-related cancer before you warn the public?

MR. RADCLIFFE: Object to the form.

Q. I mean, I just showed you one right
there and you said that's not enough, you've got to
go to epidemiology. How many of those folks do you

have to see --

A. Well --
Q. -- before it's appropriate from a
corporate health standpoint -- a corporate risk

management standpoint, I should say, to warn the
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public?
MR. RADCLIFFE: Object to the form.

A. Well, when we feel that the science
base is such that there is definitely a risk
demonstrated, then we have an obligation, legally and
morally, to -- to -- to relay that -- that risk. We
do not see that risk in the data that we have.

MR. RADCLIFFE: I'm going to object --

Q. And my question --
MR. RADCLIFFE: -- and move to strike.
Nonresponsive.
Q. My question is morally -- you just

raised up morally as a company. How many individuals
have to die before it's appropriate to warn if one's
not enough?

MR. RADCLIFFE: Well, now I object.
Whether the witness raised morally or not, which I
moved to strike, it's not an appropriate question for
a deposition. We're here for --

MR. SATTERLEY: Sure it is.

MR. RADCLIFFE: -- legal issues.
We're here for -- it is?

MR. SATTERLEY: Please, Counsel, in
Kentucky law you state your objection and we move on.

MR. RADCLIFFE: Well, I'm trying to
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work with you on this. If I have to instruct him not
to answer, I will. But if -- if you're going to ask
questions about morality rather than legality, then
I'm going to have to instruct him not to answer.

MR. SATTERLEY: Under Kentucky law
that's inappropriate. Is it -- privilege is the only
basis to instruct a witness not to answer. And if
you're instructing him not to answer, certify the
question and I'll move for cost and sanctions to come
back up here and redepose this man.

Go ahead.

A. Could you read -- I'm sorry, could you
read back the question?

Q. The court reporter will read it back
for us.

A. Okay.

(REPORTER READS THE RECORD)

MR. RADCLIFFE: Object to the form.

A. Well, first of all, the company does
warn about the risks of its talc.
Q. Causing mesothelioma, lung cancer?

MR. RADCLIFFE: Object to the form.
Please don't interrupt the witness.

MR. SATTERLEY: Let me move to strike

as nonresponsive, but go ahead.
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MR. BREETZ: Well, let him finish
before you can determine whether it's nonresponsive.

MR. SATTERLEY: I think it is
nonresponsive.

Go ahead.

A. Well, the company warns on its -- on
its labels and material safety data sheets that
overexposure to our talc, like many mineral dusts,
are capable of causing harm up to --

Q. Cancer?

MR. RADCLIFFE: Object to the form.
Please don't interrupt the witness.

MR. SATTERLEY: I'm asking about
cancer. I asked specifically about cancer. It's
nonresponsive.

A. It does --

MR. RADCLIFFE: Well, whether it's

nonresponsive or not, do not -- you have to let him
finish his answer. Go ahead.

A. The warnings that we place on -- on
the product -- did place on -- on the product,

included potential for pneumoconiosis or talcosis,
which can occur. It did not include reference to
cancer because the data that we have indicate to us

that the material does not cause cancer, so
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consequently, we would not warn for it.

Q. Okay. My question, sir, was about
cancer. I showed you this case of Mr. Boney dying of
cancer --

A. Yes.

Q. -- 1980. And my question was, how

many people have to die of cancer before you believe
it's appropriate to warn about cancer?
MR. RADCLIFFE: Object to the form.

A. We would warn about cancer if we knew
that our product, whether it was talc or any other
product, caused cancer. We have no evidence that it
does, so we would not warn for it and -- and didn't.

Q. Let me -- I think -- I want to ask you
also -- you already told me you're not an
epidemiologist. You don't have any training in the
quality -- or you're not qualified to testify about

the quality of case reports versus epidemiology,

right?

A. I'm not sure, you know, how you would
say qualified. I -- I can read -- read --

Q. So can I.

A. I can read the comments. I can
read --

MR. RADCLIFFE: Please --
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A. -- the conclusion --
MR. RADCLIFFE: -- do not interrupt

the witness.

A. -- conclusions that are -- are made by
people who are qualified. I can read those.

Q. I -- I understand. So can I.

A. And -- and that's what I do.

Q. Okay. But you've not been rendered an

expert on the value of case reports versus
epidemiological study by any court system or any

body, governmental body or anything like that, have

you?
A. Oh, as an expert to comment on --
Q. Sure.
A. -- on differences?
I -- I know them, but I wouldn't

consider myself an expert and that's correct, I
wouldn't be.

(DEPOSITION EXHIBIT NO. 9 MARKED)

0. And let's show you Exhibit 9 there,

Mr. Shippee versus Gouverneur Talc Company.

MR. RADCLIFFE: Let me object. It
appears to be incomplete. I don't know if it's
complete or not.

MR. SATTERLEY: If you give me the
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complete -- you're the ones -- you guys are in
control of the documents. So if you give me the
documents like I asked in request for production of
documents, it might be complete. But go ahead.
Mr. Shippee's --
A. Mm-hmm.
Q. -- case against Gouverneur -- is it

Gouverneur Talc listed there?

A. Versus Gouverneur Talc, yes, that's
listed.

0. And does it indicate -- this is 1970
what?

A. Five.

0. '75. In '75, did he have cancer of
the lung?

MR. RADCLIFFE: Object to the form.

Q. I've highlighted it there for you
right there. Do you see it says, "carcinoma of the
lung"?

A. Yeah. It says, "Carcinoma is
present" -- "is present apparently as a primary

carcinoma in a severely diseased lung."
Q. Severely -- 1f I could just borrow
Exhibit 9 back for --

A, Sure.
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0. -- for a second.

It's got a -- it's addressed to the
Workers' Compensation Board there in Syracuse, right?

A. Yes, it says.

Q. Okay. And the second page -- that
paragraph there on Mr. Shippee in 1975, in his case
against Gouverneur Talc Company, if you could read
that paragraph, that last full paragraph.

A. Where you have yellow?

0. Be sure to read it out loud so the
folks on the phone and everybody can hear what the
doctor said about Mr. Shippee back in '75.

A. Okay. The section you have
yellowed --

MR. RADCLIFFE: No. He said read the
last full paragraph.

Q. The whole -- the last full paragraph,
yeah.

A. The whole paragraph.

MR. RADCLIFFE: You have to listen to
the question.

A. Okay. (Reading) The major damage is
to the lungs and these show a variety of lesions.
These include diffuse and nodular fibrosis which is

massive in the lower lobes, focal bronchiectasis,
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focal abscess formation, sgquamous carcinoma, focal
areas of bronchopneumonia, diffuse and nodular
pigmentation in areas of chronic pneumonia with
bronchoalveolar metaplasia.

In the upper lobes there is diffuse
fibrosis, pigmentation and emphysema, together with
exuberant perivascular fibrosis. The larger bronchus
in -- on one section show surrounding squamous
carcinoma plus subepithelial spread of carcinoma.

Underlying these terminal changes are
those of the fibrosing pneumoconiosis or dust
pneumonia producing pigmentation, nodular fibrosis
and accumulations of pigment.

The alveoli and the fibrous tissue
contain large numbers of pre -- pigmented spec --
spiculate fibers, probably iron containing. Some are
long, band-like and with pigment spots, others --
others short and spiculate. Some free of an alveoli
or in septae, others are in pigmented macrophages.
They are accumulating in such numbers as to fill some
alveoli, virtually all are birefringent.

A prolonged search has shown only a
very few typical asbestos bodies and the appearances
are not those of asbestosis. Whatever dust he has

been exposed to has produced a softer, more cellular
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fibroblastic proliferation than is usually seen with
gsilicosis or asbestosis."

Q. The Shippee case, are you familiar
with that case?

A. I know the name.

Q. Okay. And did R. T. Vanderbilt
contest this claim, if you know?

A. I don't know.

0. Okay. This would indicate, these
documents, that Mr. Shippee made a claim against
Gouverneur -- Gouverneur Talc Company back in '75

time frame, correct?

A. That's correct.

Q. And at that time frame he had a lung
cancer.

A. In -- yes, he had lung cancer.

Q. Okay. And he had some fibrosis in his

tissue that looked like either asbestosis or
silicosis or -- according to this record.
MR. RADCLIFFE: Object to the form.
A. Yeah. The description that -- that's
being -- what I'm reading here is -- is evidence of
what you might find in -- in the lung tissue from an
overexposure to -- to talc. You can get fibro --

fibrotic evolution from overexposure.
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0. Talc can cause fibrosis, right?
A. Sure, talcosis is --
MR. RADCLIFFE: Objection. Please let

him finish his answer.

A. And he's saying that -- what -- what
he's looking at there is -- he is saying it differs
from -- you know, from what you might see with

asbestosis or silicosis.

Q. So -- so now we've got Mr. Boney with
lung cancer. We've got Shippee with lung cancer.
They've both made claims. How many more -- have you

gone back to look to see how many more people had
cancer that worked in the -- in the mines or the
mills there in -- in Gouverneur?

MR. BREETZ: Objection to form.

A. Well, I -- I'm sorry, I don't mean to
be cantankerous about -- I would just have to give
you the same answer I gave you before, is that if all
you have is compensation experience, that's all you

have to look at.

Q. I'm sorry --
A. If you have done full-blown studies
on -- on your worker group by competent

epidemiologists and physicians, then you look to them

to tell you or let -- let you know whether or not the
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work that they have done suggests a causal link
between exposure to that material and the end --
endpoint disease. In this case you're talking about
lung cancer.

Q. Mm-hmm.

A. This document that you asked me to
read suggests to me that, yes, the person had lung
cancer. He also had a lot of exposure to talc, and

he showed it in -- in his lung.
One is not necessarily linked to the

other. It's not because he had this that that

caused -- necessarily caused the cancer. I don't
know. He may have been a smoker. I have no idea.
Q. Are you finished?
A. Yes.
Q. Okay. My gquestion was have you gone

back and looked to see how many other folks that were
working with Gouverneur's had developed lung cancer?
MR. BREETZ: Object to the form.

0. Back in the '70s.

A. Through the epidemiologic studies we
have, ves.

Q. And -- and you say, "we have." I'm
asking about you.

A. The Vanderbilt Company --

93
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Q. You --
A. -- has.
Q. Mr. Kelse, I'm asking about you. Have

you personally went back to look to see how many
people had lung cancer from -- and -- and worked in
the mines and the mills and was exposed to these
fibrous dust?

A. I've read all the epidemiologic
studies so, yes, I have.

Q. And vou think all the epidemiological
studies have all the medical records of -- and the
workers' compensation claims included in them?

MR. RADCLIFFE: Object to the form.

Q. For example, i1s Boney and Shippee's
case in the epidemiological studies that you
reviewed?

A. Mr. --

MR. RADCLIFFE: Objection to the form.

A. -- Boney and Mr. Shippee died of lung
cancer. That would be on their death certificates.
And their death certificates would -- would prompt
the reporting of lung cancer in those mortality
studies, so yes.

Q. Okay. So how many folks died of --

based upon your review of the epidemiologic studies,
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how many people died of lung cancer after working in
the mines, in the mills at the Gouverneur Talc
Company?
MR. RADCLIFFE: Object to the form.
A. The last most up-to-date epidemiologic
study was the Honda study, Elizabeth Ezell, went to

1990, and the number of lung cancer deaths was 31.

Q. And how many mesotheliomas was in
Honda?

A. They reported two.

Q. And are the two that was reported at

Honda separate and apart from the seven we talked
about earlier?
MR. RADCLIFFE: Object to the form.
A. No, they were included.

(DEPOSITION EXHIBIT NO. 10 MARKED)

Q. Exhibit 10 -- I showed you this
already.
MR. RADCLIFFE: Yes.
0. Exhibit 10, Mr. -- this is

Mr. Harmner, Harmer?

A. Dale Harmer, yes.
0. You knew Dale, didn't you?
A. I know who he is.

0. He was a worker over there at
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Gouverneur, right?

A. Yes.

0. And this medical report, does it not
indicate lung tissue with asbestos bodies? Do you
see that?

MR. RADCLIFFE: I'm going to object to
the exhibit, lack of foundation. It's multiple
documents. There's no evidence to show it was a
single document or that they belong together as one
document. Foundation.

Q. Does that not say, "asbestos" -- "lung

tissue with asbestos bodies"? Do you see that?

A. That's what it says.

Q. He's 49 years of age, that worker
there?

A. "Age 49."

Q. Okay. And that House of Good

Samaritan there, that's in Watertown, New York.
That's upstate New York, right, not too far from
where the mines are, right?
A. Watertown --
MR. RADCLIFFE: Object to the form.
A. Watertown is about 30 miles to the
south, yes, pretty close.

Q. Let's flip over to -- if I could
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borrow that back for just a second. I'll show you --
just in the interest of time direct you where I want
to take you to. This is to Charmaine Hauff -- Hauff,
and it's from the Waterfront Medical Services, PC.
Do you know what that is?
MR. RADCLIFFE: Same objection as to

the document.

A. No, I'm not familiar with that group.

Q. It says, "As you know, he is a
50-year-old white male who on 6-1-90 underwent right

thoracotomy and upper lobectomy for adenocarcinoma of

the lung."
Do you see that?
A. Yes.
Q. It says, "Pathologic examination of
resected lung material revealed not only" -- "not

only the carcinoma, but also numerous ferruginous
materials and asbestos bodies as well."

Do you see that?

A, Yes.

Q. And he was a worker?

A. Yes.

Q. And this pulmonologist,
Dr. David Davin, M.D., do you know him?

MR. RADCLIFFE: Same objection to the
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document.

A. I don't.

Q. He says, "I certify and affirm that
the foregoing report is true to the best of my
knowledge under the penalties of perjury." And it's
signed off by the doctor, right?

A. Yes.

0. Okay. So in 1990, this doctor was
testifying under ocath that he had determined this man
had asbestos bodies in his tissue.

MR. BREETZ: Objection to form.

MR. RADCLIFFE: Object to the form.

Q. Right?
A. That's what he said.
Q. Did you, as the corporate risk

manager, obtain the pathology and send it out for

evaluation?

A. No.

Q. You've done that in the past, have you
not?

A. I did that for -- when they were

available for the mesothelioma cases that you
mentioned earlier.
0. For example, the Franklin case, did

you send that out for tissue analysis?
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A. Did I?

Q. Sure.

A. I don't recall doing that.

Q. Okay. So now we've got -- we've got

Boney, we've got Shippee, we've got Harmer.

There's -- so far we've got three lungs cancers,
right?

A. Right.

Q. And you're not qualified to say that
when that man identifies asbestos bodies -- when that

doctor identifies asbestos bodies in the tissue that
he's incorrect, right?

A. You would probably need to talk to a
good pathologist to have a discussion on the pros and
cons and reliability of lung burden work.

Q. The Honda study you mentioned earlier,

that was funded by R. T. Vanderbilt, right?

A. That's correct.

0. It was published in 2002, correct?
A. That's correct.

Q. Did the Honda study -- they include

two mesotheliomas, correct?
A. That's correct.
Q. Do you know why the Honda study -- did

you -- you guys funded it. Did you not share with
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them the mesotheliomas that occurred in the '90s?
MR. RADCLIFFE: Object to the form.

A. No, we did not.

Q. And do you know why that is?

A. The nature of the study had a vital
status cutoff of 1990, so they occurred after the
vital status cutoff of the paper.

0. So that -- scientists determined to

cut off the disease in 1990.

A. That was the period of study, you
know. Whenever you do a study, you have a beginning
and an end, and that's the section that you study.

0. And there's been at least five
additional mesotheliomas that occurred from 1990 to
2002, correct?

MR. RADCLIFFE: Object to the form.

>

In addition to the two, vyes.
Okay.

That would make it seven.

10 > 10

For example, George Evans was
another -- was a mesothelioma victim, right?
MR. RADCLIFFE: Object to the form.
A. His death certificate said that.
(DEPOSITION EXHIBIT NO. 11 MARKED)

Q. That's Exhibit 11.
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A. Mm-hmm.

Q. That's -- G. E., that's George Evans,
right?

A. That's correct.

MR. RADCLIFFE: Object to the form.

Q. He died of mesothelioma after working
for -- working at the Gouverneur Talc Company?

MR. RADCLIFFE: Object to the form.

A. Well, I say that's what's on his death
certificate. Whether it's an accurate one or not,
that's

Q. And you -- and you -- and you
researched him.

A. Yes, I did.

Q. As well as sgeveral of the other
mesotheliomas, right?

A. Certainly.

Q. And you know that George Evans worked

for the Gouverneur Talc Company 33 years, from 1954
to 1987, right?

A. If that's -- that's the records that
we have, that's it.

Q. He was a laborer and a quality control
and he eventually became a supervisor, right?

A, That's correct.
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Q. And his -- the pathology report of

George Evans was confirmed by the Mayo Clinic, right?

A. I believe so. I'd have to go back and
look at the files.

0. And he died on June the 10th, 1995.

A. 1995. I don't know if that's the
exact date, but that's --

0. It would be on his death certificate,
though, right?

A. Right.

Q. At least seven years prior to the

Honda study.

A. Prior?

Q. Yes. The Honda study was in 2002.
A. Oh, when it was published.

0. Sure, vyeah.

A. Yeah, prior to being published, vyes.

MR. RADCLIFFE: Let me object to
Exhibit 11 to the extent that it violates New York
law on information to be shared about workers'
compensation claims.

MR. SATTERLEY: The court in Kentucky
already ordered all the workers' compensation claims
that you guys turned over to be matters out in the

public. There's no violation of New York law at all.
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If you want to take that matter up with the court,
you certainly can.
In addition to George Evans,
Mr. Bickford also died of mesothelioma. He was a
Gouverneur Talc employee, right?
MR. RADCLIFFE: Same objection.
A. That's correct.
Q. He worked for Gouverneur Talc from
1949 till -- was it 19547
A. I don't know. I don't have the
record.
Q. How do we get the record? The

employment records for Mr. Bickford?

A. Oh, I think that those could be
supplied to you, I mean, what we have in terms of
when he was hired and when he left, what jobs he had.

Q. You do recall that Mr. Bickford -- was
he one of the ones that you sent over to Dr. Rubin?

A. No. He was one that I had no

knowledge of.

Q. Okay. How did you learn that one?

A. That was -- appeared in a case in New
Jersey.

Q. But he had, according to the records

you saw, mesothelioma and he died in 1994.
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MR. RADCLIFFE: Object to the form.

A. Yeah. The only document we had was a
death certificate.

0. And he -- the death certificate
indicated he died of mesothelioma in 1994.

A. If that's what it said, ves.

0. Let's see. Mr. Malbeuf, did I
pronounce his name?

A. Malbeuf.

0. Malbeuf.

A. Right.

0. What was his first name?

A. Larry.

Q. Larry. He worked at the
Gouverneur Talc Company for -- 1954 to 1994, right?

A. I believe that's correct, yes.

Q. And he --

(DEPOSITION EXHIBIT NO. 12 MARKED)
Q. Let me show you what I -- what I'll

show -- show your counsel Exhibit 12.
MR. RADCLIFFE: Same objection to this
document.
0. Exhibit 12 here is a death certificate
that somebody's blacked out. Do you see that --

A, Yes.
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Q. -- part of it?
A. Yes.
Q. And then right onto the death

certificate is his employment, some of his employment

there with the company.

A. That's correct.
0. He worked -- according to that, did he
work as a miller, first miller -- first as a laborer,

then a miller, then second miller, then quality
control?

A. Yeah. The lion's share of his work
was in quality control.

Q. He spent approximately 39 years at the
Gouverneur Talc Company, right?

A. Yes.

0. And his mesothelioma -- he died from
that disease in 1995 as well, correct?

A. Well, that's what the death

certificate said.

Q. Death certificate says that, right?
A. Yes.
0. Okay. And that was, once again, seven

years before the Honda study.
A. Before it was published.

Q. Sure.
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A. Yes.

0. R. T. Vanderbilt, how much did they
pay for that Honda study?

A. Ch, I -- I don't know. It was
probably close to maybe -- the typical cost for a
study like that runs a couple hundred thousand.

0. Two hundred and some-odd thousand
dollars?

A. Something like that. I don't have the
exact figure.

Q. And how -- when did that study begin?

When did RTV begin that study?

A. I think it was in the -- might have
been in the mid -- mid '90s. I'd have to go back and
look at the actual date. '94, '95, something like

that. Maybe '93.

Q. So from '94 or '93 up to 2002,
that's -- they -- they spent time doing the study,
doing the research?

A. Took a -- yeah, a few years.

Q. And certainly you told the researchers
in the Honda study all about these folks with
mesothelioma, right, like this Malbeuf?

MR. RADCLIFFE: Object to the form.

Q. Because you knew about them, right?
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MR. RADCLIFFE: Object to the form.

Which -- which question should he answer?

0. Well, the first asked, did you tell
Honda -- the Honda group about the other folks dying
of mesothelioma?

A. No.

Q. Okay. Why not?

A. Because it was after their wvital
status cutoff.

Q. But you knew about them, right?

A. I knew about them in 1995, '96.

Q. You would agree that if you told them
about these other mesotheliomas, that that would
potentially alter the -- any conclusions that Honda

may draw?
MR. BREETZ: Objection to form.
MR. RADCLIFFE: Object to the form.

A. I don't know that at all. I doubt it
would.

Q. So you don't think that may cause
concern with regards to the researchers doing that
$200,000 study that RTV was paying for if they found
out there was more people dying of mesothelioma than
just the two they found?

MR. RADCLIFFE: Object to the form.
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A. I -- I can't speak for them. I don't
know. They would be interested in causality.
Q. But you -- you knew of -- of these

folks in '95 and '96. You investigated them, sent
them to your own doctors to evaluate?

A. That's correct. Did that.

Q. And one of the doctors you I think
mentioned earlier was somebody down in North
Carolina. What was his name?

A. Brian Boehlecke.

(DEPOSITION EXHIBIT NO. 13 MARKED)

Q. Exhibit 13, once your counsel gets
finished talking --

MR. RADCLIFFE: Same objection to
Exhibit 13 on the workers' comp issue.

0. Boehlecke, is -- is that his letter to
you in 1996 about Mr. Maleauf -- I apologize, what's
his last name?

A. Malbeuf.

Q. Malbeuf. Malbeuf. 1Is that part of
Exhibit 13 there?

A. I don't know if it's in relation to
Mr. Malbeuf or -- or Mr. Evans because they're both
around the same time frame.

Q. You --
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A. The name's blanked out. I -- okay. I
see he's talking about a pleural effusion, and I know
that that was a characteristic of Mr. Evans -- or
rather Mr. Malbeuf, so

(DEPOSITION EXHIBIT NO. 14 MARKED)

Q. In addition to the folks we've already
gone over, is there a fellow named Rice? Was it Ray
Rice?

A. Robert Rice.

0. Robert Rice. He died of mesothelioma
as well.

MR. LONG: You've been watching too
much football.

MR. RADCLIFFE: No. 27, I think.

MR. SATTERLEY: I'm sorry, I'm sorry.
You're right, I'm watching too much football.

Robert Rice. Robert Rice. He -- he
died of mesothelioma as well, right?

A. That's what the death certificate
said.

Q. And he worked at Gouverneur Talc
Company from 1956 to 19757?

A. Yes, yes. Yes, he did.

0. And --

A. Actually, I'm sorry, do you have a
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copy of the death certificate?
0. Sure. Exhibit 14.
A. Yeah, because I think --

MR. RADCLIFFE: Same objections to

Exhibit 14.

Q. Somebody's blacked out the -- the
names there. Do you see it?

A. Right.

MR. RADCLIFFE: He's blacked out the
names, but you've put initials at the top.

MR. SATTERLEY: Because that's what I
think Dr. Rubin, when he published that report that's
got all their names and all their vital information
in the depositions and testified in court
proceedings, I don't think there's been any
limitations in that regard.

But go ahead. You --

A. Okay.

0. You know --

A. That's right.

0. -- Robert Rice worked at the

Gouverneur Talc Company for close to 20 years, right?
A. Twenty years. '56 through '76.
Q. And he had both malignant mesothelioma

and the autopsy revealed asbestosis, right?
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A. Would suggest it -- I think it said --

it's hard to read, but something about talc and --

0. Asbestosis, too?
A. Yeah.
Q. It says "asbestosis." And now

Mr. Rice's death occurred in 2001, right?

A. That's correct.

Q. And that was a year before Honda
study -- the Honda study came out.

A. Was published, yes. I think we

learned of this in 2003, though. I think it was
actually his wife that filed the compensation claim,
if I'm not mistaken. Up until then, we hadn't been
aware of this case.

Q. And now, with regards to the Ray Labow
compensation claim, you guys fought that, didn't you?

MR. RADCLIFFE: Object to the form.

A. Fought?

Q. Fought it, yeah. When they -- he
filed a workers' compensation claim for his
mesothelioma, you guys fought it.

MR. RADCLIFFE: Object to the form.

A. I'm not quite sure what you mean by

fought it.

Q. Well, you didn't just agree, yeah,
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this man's got mesothelioma from work and we're going
to pay his family and pay for his damage. The
company didn't do that, did they?

MR. RADCLIFFE: Object to the form.

Q. Had to go -- you contested it.
A. Well, we did -- didn't just
automatically agree. We -- we -- we did want the

confirmation I think that his mesothelioma was
confirmed. I don't think we had an issue with that.
I think our issue was whether or not there was a
competing risk, may he have contracted that --

contracted that pulmonary cancer from some other

source.
Q. You mean the pleural cancer.
A. Yeah.
Q. The pleural. The mesothelioma.
A Yeah. He definitely had that.

There's no question.
Q. Okay. And the Workers' Compensation
Board found in favor of Mr. Labow, that it was, in
fact, a work-related occupational disease.
A. That's what they found, yes.
MR. RADCLIFFE: Object to the form.
Q. Now, was Richard Evans one of the

experts that you guys hired to -- to help contest
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that Ray Labow case?

A. I think he was referred to as the --

0. Richard B. Evans?

A. -- IOM, independent -- IME, or
independent medical evaluation. That means that he
was hired by the carrier.

0. Zurich.

A. Zurich.

Q. Zurich's the insurance company, right?

A. Right.

Q. And so it's your testimony he's

completely independent.
MR. RADCLIFFE: Object to the form.
A. Well, we did not hire him.
0. You didn't, but you tried to influence
his opinions on causation, did you not?
MR. RADCLIFFE: Object to the form.
A. Well, once again, I have to stop the
way you asked -- asked the question. We shared the

information we had which we felt was pertinent to the

case. He had access to all information.
0. You wrote him a letter back in 2005,
did you not, prior to him writing -- issuing any type

of report --

A, That's correct.
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Q. -- to tell him your personal opinions?
MR. RADCLIFFE: Object to the form.
A. Well, I shared with him studies that
he could read.
Q. You -- hmm. Studies. What type of

studies did you share with him?

A. Well, I sent him the mortality
studies, the animal studies that were done with this
material that produced no tumors. A couple -- I may
have sent him one of my own summaries of all of
the -- all of the studies, along with the studies
themselves, and that's what I sent.

Q. Because you didn't want him to give a
causation opinion even though -- well, you didn't
want him to give a causation opinion, right?

A. Well, I wanted --

MR. RADCLIFFE: Object to the form.

A. I knew he would be asked to do that,
and I felt it was important that he -- that he had
all the information we had and any other information
that he may want to obtain. So I'd want a decision
made on the most complete information possible.

(DEPOSITION EXHIBIT NO. 15 MARKED)

0. Exhibit 15 is a letter dated

January 10, 2005, from you to his doctor.
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MR. RADCLIFFE: Object to 15. It's
argumentative.
Q. Do you remember writing a letter to
this doctor back in 2005 about the Ray Labow --

helping you out on the Ray Labow situation?

A. Well, again --

0. Is that --

A. -- you ask --

Q. Is that your letter, sir? That's what

I'm trying to figure out.

A. Yeah, but I -- I want to answer your
question when you say about me -- him helping me out.
What I'm trying to do is I'm trying to provide
information we have that's pertinent to the issue of
causality, and so I provided it.

Q. Anywhere in that letter does it say,
"Enclosed you'll find a bunch of studies about this
issue"?

A. No, it doesn't. It just says,
"enclosed the most recently published human health
stud" -- "human health studies," plural, so I did
provide studies.

Q. The bot -- this letter basically --
I'll read -- (Reading) In discussing the captioned

case with Ann Marie Mize, it was agreed that an

115




10

11

12

13

14

15

le

17

18

19

20

21

22

23

24

25

Page

independent medical evaluation in this matter --
would be wise for me to forward studies we feel are
pertinent to this case. This is a particularly
important case to Vanderbilt because the causal
allegations presented in these medical records we
have seen are simply in error, i.e., the asbestos

exists in the talc or the talc itself causes

mesothelioma.
First of all, let me ask you, is
Ms. Mize -- she's with Zurich, the insurance company?
A. Yeah. She'd be the claims manager, I
think.
Q. And was she the one that picked

Mr. Evans?

MR. RADCLIFFE: Object to the form.

A. I -- I don't know.

Q. Or Dr. Evans, I'm sorry.

A. Yeah, I don't know. She probably was.
Q. Okay. 1In this letter you say that he

worked as a "wheeler operator in the mill (employment
records enclosed) . "
How long did he work as a -- a wheeler
operator?
A. Whatever the employment records

indicated. I -- do -- do you have that here?
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Q. Go back to the -- the R. L. Maybe
it's --
A. R. L.? Let me see 1f I can find that.
Q. Is it there? Maybe you don't have

them. Those, once again, could be provided to us,
the employment records? * (request no. 2)
A. Sure.

MR. RADCLIFFE: Object to the form.
That's not an agreement to provide anything.

MR. SATTERLEY: We'll follow up with a
request.

And you seem to indicate in this --
the letter that you believe that he was exposed to
asbestos and insulation materials in the plant?

A. I took some bulk samples from various
places in the plant as part of an asbestos abatement

activity. And in the wheeler area there were pads,

insulation pads. And when sent off for analysis,
they did -- they contained some asbestos, a certain
percentage. I have that report.

Q. You have that report? You can provide

it to me as well? *(request no. 3)
A. Sure.
Q. Okay.

MR. RADCLIFFE: Same objection.
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Q. And -- and was that chrysotile or was
that crocidolite or --
A. It was chrysotile, predominantly.
Q. You didn't -- you didn't take any air

sampling to indicate that that chrysotile product was
emitting dust from that pad, did you?

A. No. We just took the bulk material.

Q. So you can't testify or you don't have
any basis to have anybody testify that those pads
released any asbestos in its normal operation.

MR. RADCLIFFE: Object to the form.

0. Right?

A. No, other than the absence of people
reporting chrysotile and what air samples that were
taken.

Q. Okay. You also indicate in this
letter to Dr. Evans something about him working as a
gas station attendant. You don't have any evidence
of whether he worked around brakes or
asbestos-containing brakes, do you?

A. I'd have to go back and look in the
file. My recollection was that he did do brake work.

Q. Really? Why did you say to Dr. Evans,
"I do not know whether he worked on brakes or not"?

I highlighted it there.
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when I had the records in front of me, I didn't see

any evidence one way or other that he did.

Q. The bottom line is you're -- you --

all you were trying to do was trying to shift the

blame to some other exposure source, isn't that true?

MR. RADCLIFFE: Object to the form.

A, No.
Q. Isn't that true?
A. No, it's not true.
0. Isn't that true, sir?
MR. RADCLIFFE: Object to the form.
A. It's not true.
MR. RADCLIFFE: Asked and answered.
0. Well, after you sent this material to
Dr. Evans and you gave him all this information,
he -- he confirmed this disease was mesothelioma, but
he wouldn't say that it was related to the talc,
correct?
MR. RADCLIFFE: Object to the form.
A. Well, again, I have to go back and
read his report. I -- I -- I believe he -- he felt
that it was unlikely to be related to the talc.
Q. And the Workers' Compensation Board,

once again, disagreed with your expert. And on
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appeal, both the board found in favor of the claimant
and the appeal -- Mr. Labow's family, after he passed
away, won on appeal as well, correct?
MR. RADCLIFFE: Object to the form.
(DEPOSITION EXHIBIT NO. 16 MARKED)
Q. You've seen that.

MR. RADCLIFFE: Let me see it.

A. Yes. That was the board panel
decision.

Q. Okay. So they -- they determined that
it was still occupationally related. It was related

to work at Gouverneur Talc, the mesothelioma was
caused by that.
MR. RADCLIFFE: Object to the form.

A. Whatever their opinion was.

0. Now, in -- the case in New Jersey,
when you testified down in New Jersey, there was a
stipulation between R. T. Vanderbilt and the
plaintiff's counsel, five -- five mesotheliomas. Do
you remember that?

A. Yes.

Q. And I think when I took your testimony
a couple of years ago, I actually wrote on a yellow
sheet of paper and we wrote out the stipulation. Do

you remember that?

120




10

11

12

13

14

15

le

17

18

19

20

21

22

23

24

25

Page

A. I vaguely -- yeah.

Q. Have you ever taken a stipulation
and -- the cases listed by Abraham and Hull encased
in the report and tried to determine -- to confirm
that, in fact, those aren't the same cases?

A. I'm not sure I understand, you know,
issues of stipulation. As I mentioned before, I
checked what information I -- I had from the Hull
paper, the dates against the dates of the -- of the
compensation cases, and I told you I -- I couldn't

get a match for any of them. The closest I came was
the fellow that was reported in the second mortality
study who had worked in I think 1948 as a surveyor
for a week or so.

MR. SATTERLEY: Let's change tapes.
Unless you need to keep talking.

THE VIDEOGRAPHER: This ends tape
No. 2. We're off the record at 11:30.

(RECESS)

(DEPOSITION EXHIBIT NO. 17 MARKED)

THE VIDEOGRAPHER: This is tape No. 3
in the deposition of John Kelse. We're on the record

at 11:38.
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(CONTINUED EXAMINATION BY MR. SATTERLEY)
Q. What I was talking about is what I've
sort of tried to do in Exhibit 17 is figure out
mesotheliomas not counted by Honda. And I've -- I've

put together a little chart of date of birth, date of
death, years of exposure between what I could pull
from the Abraham paper and the stipulation that you
and I previously made in a prior deposition, the
stipulation you made in New Jersey, to demonstrate
that there's -- you know, how many mesotheliomas
there are.

MR. RADCLIFFE: I'm going to object to
the document. It's argumentative, lacks foundation.
And also Mr. Kelse didn't make any stipulations.

MR. SATTERLEY: We'll go back to the
record and we'll figure out what that says.

But anyway, you see what I've done
here. 1I've got the -- a list of Abraham and it's got
five mesotheliomas, and then there's a stipulation
and it's got five mesotheliomas. Do you see that?
And it's got date of birth, date of death and years
of exposure.

A. Yes.
Q. Have you went back and done this type

of analysis yourself?
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A. Well, as I indicated, I -- you know,
I -- I'd have to go back and look again at -- at what
data was in -- I remember trying to do it, and I had
a hard time with it --

Q. Okay.

A. -- because it just wasn't -- the
information was not there.

Q. Did -- did -- in Dr. Abraham's paper,
did he refer to mesotheliomas as published by
Enterline?

A. He referred to Enterline. Enterline

had done some studies on the prevalence of
mesothelioma in -- in New York State and certain
counties. I think he referred to that. That was the
reference.

0. And there was a refer -- Enterline
refers to eight mesotheliomas in the Jefferson and
St. Lawrence counties. Do you recall that?

A. I don't know if it was eight and I
don't know if it was in Jefferson/St. Lawrence. I --
I -- I do know from subsequent work that the excess
was in -- not the county where the mining was, it was
in the other county. I think that's St. Lawrence.

Q. And -- and that's -- my next question

is, can we find out from personnel files whether the
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employees all lived in the same county where they
worked?

A. Well, we certainly would have records
on people's addresses. So to that extent, I would
think, ves.

Q. Sure. Like, for example, a lot of
folks that live in -- or work in Louisville,

Jefferson County, actually live in Oldham County or
Bullitt County, the counties surrounding Louisville.
And I guess a question that I had is if we -- who do
we go to at R. T. Vanderbilt to find the list of the
employees with their addresses?

MR. RADCLIFFE: Object to the form.

A. Well, it could start with me.

Q. Is that -- is that -- do you maintain
that?

A. I don't, but I -- I would be the
person who would pick up the phone and -- and ask for
that information if it was available, and I -- I
think -- I don't know for sure whether it would be,

but I just don't know.

Q. Did you provide to the Honda group,
the counties in which the employees lived in so that
the Honda group in their study could analyze

mesothelioma death rates in -- in each county and
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things of that nature?
A. No. That was completely, you know,

alien to the purpose of the study. The study was

for -- for Vanderbilt talc workers.
0. oh.
A. All Vanderbilt talc workers, not

general population in counties.

Q. Will you agree to provide me with all
documentation, everything you provided to the Honda
study people?

MR. RADCLIFFE: Object to the form.
He won't agree in a binding way on Vanderbilt.

0. You have all that, don't you?

A. Well, they certain -- the type of
information we used is what you would expect you'd

want to know, how many people worked, when they

worked, what -- what departments they worked. All of
that information would be in personnel file -- files.
Q. No, I apologize, sir. Everything you

provided to the Honda group when you paid them
$200,000 to do this research, do you have those --
the documentation still?
A. The -- the company --
MR. RADCLIFFE: Object to the form.

A. The company would have those types of
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records, because that's what I've provided, would be
the records they would need to look at that any

company would have, employment records.

Q. I'm talking about correspondence,
e-mails, things -- letters writing back and forth
when you -- Dear Dr. Honda, this is what I'm

enclosing, things of that nature.

A. I don't know how -- what records I
really have from that. I mean, obviously I have the
finished products that -- you know, the studies. And

I have some documents that pertain to I'm sending
you, you know, all the dust data I have, you know,
that you can add to all the dust data you're getting
from other sources, and here's all the work
designations in terms of work areas and so forth,
that type of thing. I do have a lot of those records
still.

MR. SATTERLEY: 1I'd request that we
get all documents. If you're going to rely upon
Honda at all at the trial, all documents that you
have in your possession regarding the Honda study.
*(request no. 4)

MR. BREETZ: Just follow up with a
letter.

MR. SATTERLEY: I will.

126




10

11

12

13

14

15

le

17

18

19

20

21

22

23

24

25

Page
MR. RADCLIFFE: Well, I'll agree with

you as long as it cuts both ways. If you rely on
Hull, we'll do the same thing.

MR. SATTERLEY: I didn't pay for Hull
and Hull is not a witness in my case. And I know
you've been running around trying to do that for --
or R. T. Vanderbilt has, harassing folks for years on
that, but that's not the issue. I will follow it up
with a letter and a request to get copies of that.

Q. Slim Thompson, C. S. Thompson. He has
been a long-time R. T. Vanderbilt mineralogist?

A. Well, he's a mineralogist and he
worked for Vanderbilt for quite some years.

(DEPOSITION EXHIBIT NO. 18 MARKED)

Q. And I want to show you a letter dated
November the 4th, 1976. It's a Report of Call at
Syracuse.

MR. RADCLIFFE: Which deposition
exhibit number is this, 187?

MR. SATTERLEY: Yes.

MR. RADCLIFFE: So the other -- the 23
on here is from something else?

MR. SATTERLEY: Yeah. Exhibit 23 is
probably from the trial in Anderson -- in Franklin,

Anderson Circuit Court. It is.
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Have you seen that letter regarding

the Boney situation? Why don't you do this? Why

don't you read it out loud so the folks on the phone

and everybody in the room can hear what this letter

is about.

MR. RADCLIFFE: The whole thing?
MR. SATTERLEY: Sure.

The whole thing?

Yeah, read it out loud.

MR. BREETZ: Joe, just -- again, a

continuing objection to the references to insurance,

they're continuing.

down) .

MR. SATTERLEY: (Nods head up and

Go ahead.

make sure.

once.

I don't

objection, but

Dr. C.

S.

A.

MR. BREETZ: Is that a yes?
MR. SATTERLEY: Yeah.

MR. BREETZ: Okay.

MR. SATTERLEY: I mean, I --

MR. BREETZ: Yeah, I just wanted to

MR. SATTERLEY: I've already said it
-- I understand you preserve your
go ahead. I disagree, but go ahead.

Read it, okay. (Reading)

Thompson and I discussed the workmen's
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compensation hearing scheduled for November 17th,
1976, dealing with former GTC worker Francis Boney.

Mr. Boney died in May 1976 while his
compensation case was in progress. The diagnosis was
death due to bronchogenic cancer. Prior to death,
Mr. Boney was claiming complete disability due to
talcosis. Mr. Boney's widow is now claiming that the
cancer was a result of talcosis brought on by
exposure to talc, and CNA is faced with a sizeable
claim that must be handled separately from the
workmen's comp proceedings that were taking place
before Mr. Boney's death.

In this type of case, unlike the W --
workmen's comp cases of disability of living
claimants, there is no settlement out of court. CNA
either pays the stipulated sum to the widow or is
freed from any responsibility, depending upon what
the court rules was the cause of death.

CNA believes that if the workmen's
comp court referee rules that death was caused by
cancer, which in turn was caused by talcosis, there
will be a rash of similar claims from many other GTC
workers. This may be especially the case since the
Boneys -- since the Boney widow's lawyer is

apparently making a career out of handling talc
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worker cases. He has handled some ITC worker cases
and is now adding the GTC workers to his list of
clients.

Mr. Goldberg said that the Boney
attorney had mentioned that Mr. Kitts would be at the
hearing, and it is believed that Kitts also gave
testimony at other hearings involving former ITC
workers. Accordingly, CNA is quite anxious to
counteract any Kitts testimony that asbestos might be
involved in the Boney case. Otherwise, they believe
they can expect many more similar claims from former
GTC workers.

It was agreed that Mr. Harvey would
attend the hearings scheduled for November 17th in
Syracuse for the purpose of observation and advising
Mr. Goldberg in any way that might help counteract
Kitts' testimony. Mr. Goldberg will leave the
hearing open until we have had a chance to study the
transcript of Kitts' testimony with Dr. Thompson.
Then another date will be set for Dr. Thompson to
present rebuttal as well as new testimony of his own.
They felt that this procedure was as good or possibly
better than having Dr. Thompson at the hearing on the
same day as Kitts.

We discussed at length the medical
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aspects of the case. CNA is now relying on a
pathologist from Albany who may or may not know much
about the talc-asbestos problem. We suggested that
CNA contact Dr. Tabershaw for advice on this whole
gsituation and they seemed quite receptive. We would
not be surprised if CNA brings him in on the case as
a consultant.

In summary, CNA is mainly interested
in disassociating talcosis from lung cancer and, by
inference, exposure to New York State talcs from
carcinogenicity. To do this, they need to establish
that little or no asbestos was normally found in the
ores mined at the time Mr. Boney was working for GTC.
This is where they need our assistance.

AMH, Allan Harvey.

Q. Allan Harvey was working at
R. T. Vanderbilt at the time of this letter, correct?

A. 1976, vyes.

Q. Be fair to say this would have been a
letter that was created by Mr. Harvey during his
employment at R. T. Vanderbilt?

MR. RADCLIFFE: Object to the form.

A. I really don't see a clear indication
that he wrote it other than the initials at the end.

0. His initials.
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A. That's all I have.

Q. And -- and you also -- it's also
carbon copied to -- to some other executive at the
company. Hugh Vanderbilt?

A. Senior.

Q. Yeah. He was the CEO back then.

A. That's correct.

Q. Okay. And who else received a copy of

this letter?

A. T. Noland, a Tom Noland.
Q. Do you know who he was?
A. Executive VP, second in command.

G. L. Fiederlein, who at the time I think was the
chief financial officer. Dr. Thompson. Vern
Streitmatter. He was in charge of the operating

facilities operationally. G. Erdman was the plant

manager. P. -- P. B. Gibney, Jr., and K. S. Karsten,
neither of those I -- I don't recognize those names.
Q. But it would be fair to say the -- the

names in the document, the information in the
document, the fact that they were talking about
documents, fair to say more likely than not this is a
document involving R. T. Vanderbilt.

MR. RADCLIFFE: Object to the form.

Q. Right?
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A. It's involving what it -- what it
says.

Q. The Boney case that we were talking
about earlier.

A. Right.

Q. Okay. If I could just borrow that
back from you --

A. Sure.

Q. -- for a second. I wanted to just ask
you one question about -- it says, (Reading)
Mr. Goldberg in any way -- advising Mr. Goldberg in

any way that he might help counteract Kitts'
testimony.
You said earlier, I think, you've read
Mr. Kitts' testimony, right?
MR. RADCLIFFE: Object to the form.
A. I know Mr. Kitts feels there's
asbestos in the talc.
0. And he was the chemist at -- at
R. T. Vanderbilt.
A. I think he worked for International
Talc as well.
Q. And when -- and when -- when
R. T. Vanderbilt bought International Talc in 1974,

Kitts came over to work for -- for R. T. Vanderbilt,
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right?
MR. RADCLIFFE: Object to the form.
A. I don't know -- I don't have any
direct knowledge of what his -- what the period was.
Q. It says, (Reading) CNA is mainly

interested in disassociating talcosis from lung
cancer, and, by reference, exposure to New York talcs
from carcinogenicity.
Do you know -- do you have any
knowledge why they want to do that?
A. Well, there's no association that I'm

aware of in the literature for talcosis or

pneumoconiosis, you know. It may be a secondary
or -- or an accompanying disease with lung cancer,
but I think it -- it's -- there may be some debate

about, you know, one link to the other, if you'wve got
asbestosis or talcosis or kaolinosis or any of the
pneumoconiosis, whether they may prompt a -- a -- a
carcinogenic response in the lung.

My understanding is these are two
different things, two different, you know, biologic
processes, but that's something you should ask a
physician.

Q. It says, (Reading) To do this, they

need to establish that little or no asbestos was
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normally found in the ores mined at the time
Mr. Boney was working at Gouverneur Talc Company.
Is that what -- and then it says,

"This is where they need our assistance." Do you
remember reading that?

A. Yes.

Q. And that's what you have been doing

for the last 25 years now, 24, 25 years, correct?
MR. RADCLIFFE: Object to the form.
Q. Providing assistance to try to prove
that there's little or no asbestos in the ores of
the -- the mines up there.

MR. RADCLIFFE: Object to the form.

A. I've been providing science base, you
know.

0. But the truth of the matter is, before
OSHA was enacted -- you know OSHA was enacted in '72

or about there.

A. Enacted?

Q. Yeah.

A. You mean --

Q. OSHA --

A. You mean --

Q. OSHA regulations.

A. You mean OSHA's asbestos standard --
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0. Yes, the OSHA asbestos standard.

A. -- was enacted in 1972. That --

Q. Yes.

A. That's what they did, yes.

Q. Okay. But prior to that
R. T. Vanderbilt -- and you know this -- they told
the public, told the world -- well, no, they didn't

tell the world. They have made publications about
gsome of their Nytal products, correct?

A. There -- there were product sales
brochures, things of that nature.

Q. And in some of their Nytal brochures
in the '60s, they indicated that there's asbestiform
materials in -- in the ore, correct?

MR. RADCLIFFE: Object to the form.

A. I'm aware of one old publication that
references a reference to the possibility of asbestos
in that general region that -- that references a
document that was written in 1942.

Q. Let me show you -- and which -- what
document are you referring to now? Are you talking
about what I'm going to show you?

A. I think that's the one, yeah.

(DEPOSITION EXHIBIT NO. 19 MARKED)

Q. Let me show you Exhibit 19. And this
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is the R. T. Vanderbilt brochure publication on Nytal

from 1966, June 1lst, 1966, correct?

A. Right.
Q. If you flip to the first tab I have
there under properties. Do you see the section

called properties?

A. Right, Section IV.

Q. And then it's got "General Appearance,
Raw Ore." Do you see that?

A. That's correct, yeah.

Q. And I've highlighted down there
where -- under tremolite, (Reading) Tremolite occurs

in the long prismatic crystals and columnar to
fibrous aggregates.
Do you see that?

A. Right.

0. "Asbestiform varieties are common.
Tremolite has the same general appearance as
wollas" --

MR. RADCLIFFE: Wollastonite.

A. Wollastonite.

0. -- "wollastonite."

Okay. So in this 1966 publication,
R. T. Vanderbilt told customers or whoever was given

this document that there was -- asbestiform varieties
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are common, right?
MR. RADCLIFFE: Object to the form.
Can you -- can you repeat that question for me,
please?
0. Sure. In this 1966 publication,
R. T. Vanderbilt was stating this publication under
properties, "Asbestiform varieties are common,"
right?
MR. RADCLIFFE: Object to the form.
A. It's in a Vanderbilt document, but it
references Rogers and Kerr. It's a reference that's

quoted out of a geological text.

Q. Wait a second. I apologize, sir.
You've totally lost me. Where is -- I don't see a --
a -- a footnote after that sentence.

A. Yeah. Look up above under "General
Appearance." See the paragraph 1 there?

Q. Ch, I see.

A. Okay. If you go down to the last
sentence, "Rogers and Kerr give the following
description."

0. Mm-hmm.

A. And then -- then this is in quotes.

Q. Okay.

A. And so what I -- what you just read is
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a quote --

Q. Mm-hmm.

A. -- from a geological text. If you go
back to the reference -- what do they have it here?
I think it's 4, if I'm not mistaken. That -- yeah,
so that's 1942. So this is -- this is --

Q. Rogers and Kerr.

A. Right. This is a general --

Q. Mineralogy.

A. Right. 1It's a -- a general
mineralogical text talking about the talc region,
mining region, and that -- that's their -- the view
of the mineral -- you know, the mineral composition
that can exist in that region.

Q. And -- and R. T. Vanderbilt put this

publication together, though, right?
A. The sales group -- or research and
development likely did. That seems to be what the

focus 1is.

Q. Now, at no point have you found any
brochures back in the '60s, '50s, '60s or even up
till '71 say -- that tried to make this distinction

between fibrous talc and cleavage fragments?
MR. RADCLIFFE: Object to the form.

A. Off the top of my head, I -- I'd have
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to say no, but I -- I would have to look. I don't
know that it was -- it really was an -- raised as an
issue until 1972, became really prominent as an
issue.

Q. And when you say "raised as an issue,"
it was raised as an issue because OSHA passed
asbestos regulations?

A. Yeah, and -- and what it was they were
covering and not covering.

Q. And -- and the asbestos regulations

were thought to potentially be of disastrous economic
consequences to R. T. Vanderbilt.

MR. RADCLIFFE: Object to the form.

0. Right?
A. Well, I don't know what the thinking
was. I'm not going to speak for somebody else, but

it was very clear that there was a lot of confusion
about what the '72 OSHA asbestos standard covered and
didn't cover. It was an asbestos standard, so you'd
assume it covers asbestos. But in their de --
descriptive information in the standard, it was so
broad that you couldn't get a clear idea, and so that
created some confusion.

Q. Now, this 1966 brochure -- by the way,

I've put another sticky on that. If you could --
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you on there?

A.

0.

Page

Mm-hmm.

-- flip to that page. What page are

This would be page 10.

Okay. If you could read what I'wve

highlighted there.

A.

please.
Q.
Nytal 100."
A.
Q.
A.
0.

A.

Sure.

MR. RADCLIFFE: Just one moment,

This is under the "Nytal 99 and

Okay. Should I read that in --
See where I've highlighted there?
I do.

Read that.

"Anthophyllite and tremolite, which

are constituents of the talc, are both amphiboles,

and I think there is another amphibole in these two

samples."

Q.

Maybe -- you're reading the -- I'm --

I'm not at the same spot that you are so, let me just

borrow that.
A.
Q.

A.

I read what you had --
Okay.

-- in vellow.
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Q. Oh, why don't you read -- go back
and -- and read -- I'll highlight the whole thing.
That --

A. Oh, and here? Okay.

Q. I just didn't --

MR. RADCLIFFE: Can I see it?
Q. -- begin --
MR. RADCLIFFE: Okay.
A. Okay.
0. Oh, I'll tell you what. 1I'll read it,
and you tell me if I'm reading it correctly.

"The amphibole-serpentine suites that
are possible in a talc rock are almost endless, and
this renders interpretation very difficult. For
example, anthophyllite and tremolite, which are
constituents of the talc, are both amphiboles; and I

think there is another amphibole in these two

samples."
Do you see that?
A. Yes.
Q. And that's referring to the Nytal 99

and 100. Do you see that?
A. Up above?
Q. Yeah.

A. Yeah. I'm just looking to be sure
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that's what it's referring to.

Q. Now --

A. It appears to be, yes.

0. We know that R. T. Vanderbilt sold its
product, according to this document, to a wide
variety of industries, right?

A. It did.

Q. I mean, we've got ceramic. They sold
these products for people to use for ceramics?

A. Mainly like sanitary ware, toilets,
gsinks, things of that nature. Some was sold into the
hobby craft, but predominantly the industrial
ceramic.

Q. So we've got hobby crafts, we've got
making tile, making -- manufacturing, what, toilets
and bathtubs and things of that nature?

A. Mm-hmm, vyes.

0. Like, for example, American Standard,

they make bathtubs and toilets. Was that one of the
customers?

A. I don't know for -- for sure, but that
would be the type of --

Q. The type of?

A. Yeah.

0. In addition, the products were sold to
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paint manufacturers to incorporate this in paints?

A. That's correct.
Q. These products were sold to companies
for -- in the building industries like, for example,

Georgia-Pacific
MS. SCHUPBACH: Object to the form of

the question.

A. Yeah, I -- I don't know exactly
which -- which customers, but some of them went into
some building materials. It wasn't the -- the lion's

share of the uses, but some did, yes.

Q. Okay. Joint compound type products?
A. Some.
Q. Yeah. We're going to go over -- did

you look at the answers to interrogatories that
R. T. Vanderbilt filed in this case? I think you

were listed as helping out on some of these

questions.
MR. RADCLIFFE: Object to the form.
A. I guess I would have to look at it to
tell you. I -- I may have.
Q. For example, on page 8 -- this is the
McCauley case. On page 8, I asked about the various
different amounts sold to different companies. Like

the first one is Bondex listed there. Do you see
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that?

A. Yes.

Q. And then you've listed quantities
of -- of -- and the type of products sold to that
particular company, right?

A. That's what's listed. That wouldn't
come from me, but --

Q. Where would that come from?

A. Well, probably better ask that
question to Paul Vanderbilt. If it didn't come from

him, he would have a better understanding of where he
would get this information.

0. Does Paul Vanderbilt, as the vice
president of the company, keep track of these sales
records to these various entities?

A. Well, he -- he doesn't directly, but
he would ask for the information from the sales
groups, I would think.

Q. Who does directly? Who's the sales

group that he would ask?

A. Well, in the minerals group it would
be, you know, the -- it would be the sales managers
for the markets. So in other words, where you --

when you mentioned ceramics and you mentioned paint,

there are sales managers that --

145




10

11

12

13

14

15

le

17

18

19

20

21

22

23

24

25

Page

0. I wanted a name.

A. -- oversee -- that's who they would go
to.

Q. I'm sorry, I apologize. I wanted a
name if you know who's in sales.

A. Well, again, I -- I -- I'm not very
familiar with how you get sales records and -- and so
forth, but I'd say -- really I'm not the guy you
should ask that question. You probably need to get a

clearer, more accurate answer from somebody else.

Q. I'll talk to Paul about that.
A. Yeah.
Q. This next company listed under here is

Georgia-Pacific. And it says they don't have any
records of sales prior to '74 and no records after
1980 to Georgia-Pacific, and then there's a

description of a -- of products sold beginning in

1974, 180,000 pounds of Mouldene. Do you see that?

A. Yes.

Q. And then '75, 40,000 pounds of
Fibertal --

A. Yes.

0. -- 40 -- No. 27?

A. Mm-hmm, vyes.

0. And then '76; 40,000 pounds of
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A. Yes.

Q. And then '74, 453,000 pounds of
Mouldene?

A. Yes.

0. And then '76, 8,000 pounds of Fibertal
No. 27?

A. Yes.

Q. And then Bestwall here -- Gypsum in
1974, four -- 140,000 pounds of Mouldene?

A. Yeah.

0. And continuing on down here,

120,000 pounds

A.
Q
A.
Q
A

Q.
Nytal 2007

A.

Q.

of Mouldene?

Sure, that's what it says.

'75, 40,000 pounds of Fibertal 27
Yes.

And '76, 40,000 pounds of Fibertal 27
Right.

And then 1980, it's got 44,000 of

Right.

And then they've got similar type --

you've got additional information about Kaiser

Gypsum?

A.

That's what it looks like, vyes, sir.
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Q. Okay. And then the question about

National Gypsum and U.S. Gypsum is objected to. Have

you -- do you know a company called National Gypsum?
A. I've heard of it.
Q. Were they -- they purchased
R. T. Vanderbilt pro -- product?
A. I would have to check.
Q. Okay. And same with U.S. -- U.S.

Gypsum and National Gypsum both? You'd have to check
on that?

A. I think U.S. Gyp I'm pretty sure did.
I'm not sure about the other.

0. I'd re --

A. Less sure about the other.

MR. SATTERLEY: 1I'd request counsel
supplement the interrogatories since Mr. McCauley
clearly identified those manufacturers of products in
his deposition. *(request no. 5)

MR. BREETZ: Just follow up with a
letter so that I know.

MR. SATTERLEY: Okay.

THE REPORTER: I'm sorry, I --

MR. SATTERLEY: I already did once,
but I will again.

MR. BREETZ: I don't remember any
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letter asking --

MR. SATTERLEY: May 14, 2009. But
that's all right. We'll follow up with it.

All right. So what you're basically
telling me is I should go talk to Paul Vanderbilt and
the salespeople about the various customers.

A. Right, in terms of the origin of this
data that you showed me.
Q. Okay. No. 19, we can set to the side.

Did R. T. Vanderbilt, to your

knowledge, develop any other brochures like this

1966 -- I guess this was a 50th anniversary.
A. Yeah, that's what it says.
Q. Okay. Do you know who this 50th

anniversary document was directed to? Was it --

A. Directed to potential customers.
0. Potential customers?
You can't -- I guess you don't know

who actually would have received that, though, right?

A. I don't.

Q. Okay. Now, going back in time, we
talked about they referred to the '40s, but the '40s
is the first time asbestos geologically was
identified as being in the Gouverneur Quadrangle,

correct?
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MR. RADCLIFFE: Object to the form.
Q. If you go all the way back to 1925 at

the New York State Museum Bulletin, they listed

asbestos as a contaminant -- or not even a
contaminant. As a mineral, did they not?

A. I don't know. I'd have to look at the
documents.

(DEPOSITION EXHIBIT NO. 20 MARKED)
Q. I'll show it to your counsel first.
While your counsel is looking at that
document, just in the interest of time I'll ask you,
have you seen any documents that would indicate that
R. T. Vanderbilt warned Kaiser Gypsum about any of
the dangerous natures of R. T. Vanderbilt's product?
MR. BREETZ: Objection to form.
MR. RADCLIFFE: Object to the form.
A. I know that we've produced wvarious
warnings at various times. Whether they went -- what
customers they went to, I -- I -- I don't know.
If -- 1f they were a customer, they -- and it was at
the time a particular warning was worked up, then
they would have seen it.
0. I'll come back to that in a minute
with regards to some other folks.

Exhibit 20, the New York State Museum
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Bulletin.
A. Right.
Q. You've seen that in the past, true?
A. I -- T don't -- I don't know. I may
have. I certainly don't remember.
Q. Dated 19 -- 1925. I've highlighted a

section of that, if you could read that off for us.

A. At the bottom, sure.
Q. Sure.
A. "Asbestos." Under that category.

"Fibrous tremolite or brittle asbestos is not
uncommon in the walls of the talc mines, one or both
of which may be constituted of tremolite schist. It
is also to be seen in other limestone areas, as a

development of normal tremolite."

Q. And if you flip back to the first
page, what -- what are they talking about? No,
the -- the cover page. Are they talking about the
geology?

A. This one here?

Q. Yeah, the geology of what?

A. Geology of the Gouverneur Quad --
Quadrangle.

Q. Okay.

A. So that's the mining region.
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0. And -- and was the R. T. Vanderbilt of
the Gouverneur Talc mines in the Gouverneur
Quadrangle?
A. If it included the Balmat area, it
would be.
Q. Okay. As a matter of fact, if we go

back to Exhibit 19, there's a little map there. 1Is

that the Gouverneur Quadrangle?

A. Well, it looks like it's St. Lawrence
County.

Q. Okay. Okay. So that's St. Lawrence
County?

A. Yeah.

Q. Can you tell me -- Gouverneur -- the

Gouverneur Talc Company, it would be fair to say, is
it within the Gouverneur Quadrangle?
A. Well --

MR. RADCLIFFE: Object to the form.

A. Yeah, I know exactly what that refers
to, so it's hard -- I can't really tell you. All I
can say is if that -- if that quadrangle incorporates

the Balmat-Fowler area, then the answer would be yes.
Q. Have you ever researched that?
A. I've not.

Q. Twenty-one.
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(DEPOSITION EXHIBIT NO. 21 MARKED)
Q. You said in the past that warnings
were given. Let me show you a material safety data

sheet for 1975, R. T. Vanderbilt. 1Is that the way
generally warnings were conveyed, through material
safety data sheets?

A. That is the way they are conveyed
predominantly, yes.

Q. And is -- is 1975 the earliest you
have identified any MSDS from the R. T. Vanderbilt
Company?

A. In the records I've seen, it seems to
be mid '70s, yes, sir.

Q. The reason why I ask is I've looked
through a lot of your-all's records in the Franklin
case --

A. Mm-hmm.

Q. -- and the earliest I could see was

this one that's dated May 1st, 1975.

A. That's pretty much my experience too.

0. And this re -- relates to Nytal 99,
100, Nytal 100 -- is it 100 R?

A, H -- HR.

Q. HR, okay. And would it be fair to say

prior to this 1975 time frame you're -- you've not
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seen anything that would indicate a warning to a

customer about any health consequences of the Nytal

products?
MR. RADCLIFFE: Object to the form.
A. Yeah, as I sit here, I'm not aware of
any.
0. And in 1975, the material safety data

sheet, did it go out to all customers?

A. I can't say that specific. I know we
do now and what we've done for 20 -- several dec --
decades, but I don't know exactly what they did in
1975. I can only assume.

Q. In the 1975 warning on this material

safety data sheet, did it warn of mesothelioma?

A. No.

Q. Did it warn of lung cancer?

A. No.

0. Did it warn of asbestosis?

A. Not specifically.

0. Did it warn of talcosis?

A. Not specifically.

Q. Did it warn of pulmonary fibrosis?

A. Not specifically.

Q. Did it indicate or tell the recipient

of this document that you could get sick and die if
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you breathe too much of this product?

MR. RADCLIFFE: Object to the form.

A. Well, on the MSDS here you see a
Section IV, you see it says "Health Hazard Data."
Under "Health Hazard Data," you notice that they've
broken down the mineral composition of the talc into
the -- you know, up above you see the percent. Down
below for each of the components, over to the right
they list something that's called "TLV," threshold
limit value.

Threshold limit value is an amount of
that dust, in this case -- in this case a million
particles per cubic foot as measured that way. And
what this tells a user of this product is that if
they maintain their dust levels for each of these
components below that particular level, that
according to the regulatory standards or the existing
standards at the time, that that material is then
safe, you know, to deal with.

And -- and so by listing the health
hazard data, the threshold limit values, you are
telling the customer, the person using your talc,
that they should not be exposed to higher than these
levels. If -- if -- and if they are, then they are

at risk.
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Risk of -- of cancer and mesothelioma?
It doesn't --
MR. RADCLIFFE: Object to the form.
I mean, I'm -- does it say anything

No.
Does it say anything about you could

say death -- you breathe too much of

this stuff, you can die? Does it say that on this

document?

A.

Q.
serious bodily

A.

Q.

No.

MR. RADCLIFFE: Object to the form.

Does it say that it's -- would cause
harm?

No.

Does it say that it could -- it could

prevent the lungs from operating normally?

A.

excessive dust

No. It just warns against breathing

based on these levels.

Q. Is the word "excessive dust" on there?

A. It says, "avoid breathing dust."

Q. Okay.

A. "Use respirator if threshold limit
values are exceeded." So these are safe standards.

If you have more than this dust, you should wear
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personal protective equipment.
Q. And the serpentine threshold limit
value that -- that R. T. Vanderbilt was telling its
customers -- or actually not all its customers, but

whoever might have been lucky enough to get one of
these, 50 million particles per cubic foot. Was
that -- is that -- was that the proper threshold
limit value for serpentine dust?

A. In --

MR. RADCLIFFE: Object to the form.

0. 1975.
A. Well, unless I -- I would have to go

back and -- and check the threshold limit wvalues.

That -- that's produced by the American Conference of

Governmental Industrial Hygienists, which I think in
the mid '70s were the standards that were being used.
Subsequently, they used specific OSHA standards.

Q. Asbestos. What was the TLV for
asbestos in 1975; do you know?

A. It was -- it was something around
5 fibers per cc or something in that area.

0. Ten times less than that -- what's
listed for --

A. Well, no, this is in million particles

per cubic foot. You know, when -- when you measure
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for asbestos, you actually count asbestos fibers in
the air and you count the number of fibers per cubic

centimeter of air, and so that's different than

millions of particles per cubic foot. Those are
two -- you can't compare those two.
Q. The -- the TLV for asbestos, if you

took asbestos at the TLV back at that time frame and
put it in a vial --

A. Yeah.

0. -- how much would be there?

MR. RADCLIFFE: Object to the form.

Q. You're laughing because it's --
A. I --
Q. -- very small, right?

MR. RADCLIFFE: Object to the form.

0. It's invisible, isn't it?

MR. RADCLIFFE: Object to the form.

A. You measure -- you would measure the
risk based upon the airborne concentration.

0. Is asbestos at the threshold limit
value at the time of this document visible to the
naked eye?

A. Some -- sgome -- if it was actual
asbestos fibers, some would be and some would not.

Depends on the type of asbestos, the way in which it
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was processed.

Q. And what reference or what authority
do you have for that other than your personal
opinion?

A. Well, it would have to -- I'd have to

rely on my 35 or 40 years as a hygienist and
references that I've read relative to how you sample
for various contaminants, obviously asbestos being
one of hundreds.

0. What would asbestos loock like at
5 million particles per cubic foot?

MR. RADCLIFFE: Object to the form.

A. Well, that's just an inappropriate way
to even discuss it. There -- that's a -- that's just
particle counts.

0. Mm-hmm.

A. You can count everything of all sizes.
You can count just those that meet certain size
criteria, whatever size criteria you want to
stipulate. And then -- but then you have to then be
sure that 100 percent of that is what you're counting
as particles, you know.

So like if you -- if -- usually,
unless it's an asbestos mine or unless it's a

processed asbestos used in a textile mill or
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something where you can be pretty much assured that
whatever you collect on your air filter is pretty
much all asbestos.
In most natural environments
certainly, you know, you're going to get a -- a -- a
group of particulates and you have to separate them
out, so you have to know what's what. So it's a
little different and much harder task than if you
know exactly what the exposure is and you don't have
to worry so much about separating it out.
0. So what's it look 1like? I mean -- I
mean, 1s it --
A. What do you mean what's it look like?
Q. Is it -- can you see it? Can you see
5 million particles per cubic foot of asbestos in the
air?
MR. RADCLIFFE: Objection, asked and
answered.
0. And if so, when's the last time you've
seen this happen?
A. It -- it's an --
MR. RADCLIFFE: Objection, asked and
answered.
A. It's just in -- an inappro -- it's a

wrong way to ask -- you can't -- if you're asking me
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what does asbestos look like in the air, you know,
can you see it all or -- you know, if that's what
you're asking, I can help with an answer on that. I
can't answer a question that's -- that's -- you're
talking about all particles, and I just --

Q. Have -- have you ever attempted to
take in 5 million particles of asbestos and put it
into some type of container so we can see how much it
is?

A. Again, it -- it -- it's just not all
uniform size. It depends on the type of asbestos.
It depends on --

MR. RADCLIFFE: He asked if you'wve
gimply put it in a container. He's asked you if
you've put it in a container.

THE WITNESS: Yeah.

MR. RADCLIFFE: Did you put it in a

container?
THE WITNESS: Well -- well, no.
MR. RADCLIFFE: Okay. That's the
answer.
Q. Now, you -- you bring some interesting
points. Asbestos, you say, are various sizes. The

tremolite asbestos, what's the various sizes of that?

MR. RADCLIFFE: Object to the form.
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A. Tremolite asbestos fibers.
Q. Sure.
A. Again, it depends on in that case how
it's processed. Typically, tremolite is an

amphibole. Tends to be a little shorter and fatter,

like all amphiboles, in contrast to serpentine

chrysotile.
0. Which is straight, right, like a
needle?
MR. RADCLIFFE: Object to the form.
A. No. Chrysotile is very curly.
Q. Oh, curly.
A. It's a phyllosilicate. It rolls on

itself and it's extremely long --

Q. Mm-hmm.
A. -- extremely thin.
Q. Is the serpentine -- was that --

serpentine was listed as a --

A. Yeah, antigorite, lizardite. It's --
it's -- it's common rock and soil forming minerals.
It's --

Q. And that's -- serpentine is clearly

within the Gouverneur mine.
A. Oh, yeah. 1It's -- it's treated --

it's treated as a nuisance dust. It's very common
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material.
Q. A nuisance dust. You mean that's the
way you guys treat it?
MR. RADCLIFFE: Object to the form.
A. It's the -- it's the way it's regu --
it used to be called nuisance dust. Nowadays they
call it particles not otherwise regulated. So in
other words, if you don't have a standard for a
particular product -- for a particular mineral
particle like silica or mica or kaoline, okay, if
it's not on a list and it doesn't have a -- a
threshold limit or permissible exposure limit, it's
not on the list, it's covered under this blanket
thing known as particles not otherwise regulated.
And there is a standard, and that
happens to be 10 milligrams per cubic meter of total
dust and -- and 5 or 3 milligrams per cubic meter of
respirable dust, which means particles that are less
than 10 micrometers in size.
Q. My question was do you guys --
R. T. Vanderbilt just treat serpentine dust as just
nuisance dust, right?
A. Because that's what --
MR. RADCLIFFE: Object to the form.

A. -- 1t was.
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Q. Just a nuisance to you guys?

MR. BREETZ: Objection to form.

MR. RADCLIFFE: Object to the form.
Q. Is it just a nuisance to you?

MR. RADCLIFFE: Object to the form.

A, I --1I--

Q. Is serpentine dust --

A. Do you want me to answer?
Q. -- just a nuisance?

Yes, I want you to answer.

MR. RADCLIFFE: Object to the form.

A. Serpentine dust, like all dust, you
want to keep, you know, at -- at a safe level.
Q. Okay. And why is serpentine dust a

nuisance for R. T. Vanderbilt?
MR. BREETZ: Objection to form.

A. Well, I -- I --

0. Is it an economic nuisance?

MR. RADCLIFFE: Object to the form.

A. I described it as a -- it's -- it's
characterized -- used to be characterized as nuisance
dust. That serpentine dust is now characterized as
particles not otherwise regulated. Particles not
otherwise regulated, previously known as nuisance

dust, would have a general catchall standard of -- of
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10 milligrams per cubic meter.

So 1f I'm -- if you're dealing with a
dust that contains serpentine and I take an -- a --
an air sample on you as you work with that all day
long for eight hours, I will compare in milligrams
per cubic meter of serpentine that you were exposed
to to that standard, and that will give me a -- a --
tell me whether or not you're overexposed on that day
for what you were doing.

If you were overexposed, that tells me
that I need to protect you better, I need to give you
personal protective equipment, or better yet, I need
to provide better ventilation or isolate you from the
dust or do any number of things to make your work
environment safer for you.

(DEPOSITION EXHIBIT NO. 22 MARKED)

0. Dr. John Dement from NIOSH in
Cincinnati, Ohio reported to -- or reported on his

examination of tales from the Gouverneur district,

correct?

A. That's right.

0. And he reported that, in fact, in
his -- he's an industrial hygienist, right?

A. That's correct.

MR. RADCLIFFE: Object to the form.
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0. Cert -- he's a certified industrial
hygienist --
A. That's right.
Q. -- right?
And you're not certified.
A. That's right.
0. And Dr. Dement was with NIOSH, the

National Institute for Occupational Safety and
Health.

A. That's correct.

Q. And he has reported that there's
actually asbestiform, tremolite, anthophyllite in the
Gouverneur Talc mine, correct?

MR. RADCLIFFE: Object to the form.

A. Well, that's what he has said.
Q. Okay. And -- and -- and you don't
have any evidence of any companies or -- paying him

any money to come to that opinion like
R. T. Vanderbilt has done with some of its analysis?
MR. RADCLIFFE: Object to the form.
A. Yeah, I -- I don't know how to answer
that.
Q. You don't have any evidence that
Dr. Dement is biased by financial motivation or

anything like that, do you?
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MR. RADCLIFFE: Object to the form.

A. Well, people can be biased for other
reasons other than money.

Q. I under -- I didn't ask you about
that, sir. My question is do you have any evidence
that Dr. John Dement, the certified industrial
hygienist with the National Institute of Occupational
Safety and Health, had any bias whatsoever for or
against R. T. Vanderbilt?

A. Yeah, I have no --

MR. RADCLIFFE: Object to the form.

A. I wouldn't know.

Q. Okay. All right. But you do know
that he reported that there is asbestiform
anthophyllite within the Gouverneur Talc mine.

MR. RADCLIFFE: Object to the form.

Q. Correct?
A. That's what he has said, yes.
Q. And he's reported that -- Dr. Dement's

reported there's fibrous asbestiform tremolite within

the -- the mine, R. T. Vanderbilt mine, right?
A. That's what he said whenever that
was --
Q. And he's also --
A. -- late '70s.
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Q. I'm sorry. And he also reported that
chrysotile was found in two of the seven samples
analyzed.
A. I think he said that, yeah.
Q. Not only did Dr. Dement say that, Lucy

McCrone, a senior research scientist with the McCrone
Company, also likewise said that, true?

A, True.

0. If you could, on this -- this is a

McCrone report dated December 12, 1975, I marked as

Exhibit 22. You've seen this in the past, true?
A. Sure, yes.
Q. If you could turn over to the last

page, I've highlighted a conclusion there.

A. Mm-hmm.

Q. If you could read that out loud.

A. The whole page, just the yellowed
section?

Q. The yellow -- the highlight.

A. The yellowed?

Q. What I've highlighted --

A. Okay.

Q. -- for you.

A,

(Reading) Taken in conjunction with

the light microscopical examination, however, during
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which a delinquent [sic] search was made,
particularly on sample 83757, for fibers which might
be anthophyllite rather than tremolite, one is forced
to the conclusion that, rather than being a calcium
bearing anthophyllite, the fibers are in fact a low
calcium tremolite. The aspect ratios of many of the
fibers observed are quite high in numerous fibers,
such as those shown in Figures 20, 22, 24 and 30,
showed the classic fibrous structure of the asbestos
minerals. There is no doubt in our minds that these
are indeed asbestos fibers rather than cleavage
fragments of a more massive amphibole.

Do you want me to go down to the next

yellow?

Q. Sure. Go ahead.

A. Okay. "In answer to this specific
question, 'Do these particular talc samples contain

any asbestos materials?' the answer must be an
unequivocal yes."
And then it's signed by -- you've got
this yellowed. Do you want me to read that?
Q. Yeah. There's four folks that signed
off on it?
A. Right.

0. Who are those?
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A. Ralph Hinch, research chemist; a

Richard Shimps, research chemist; Lucy McCrone,
senior research scientist; and Ian Stewart, Electron
Optics Group.

MR. SATTERLEY: Let's change the
tapes.

THE VIDEOGRAPHER: This ends tape
No. 3. Off the record at 12:33.

(RECESS)

THE VIDEOGRAPHER: This begins tape
No. 4 in the deposition of John Kelse. We're on the
record at 1:39.

(CONTINUED EXAMINATION BY MR. SATTERLEY)

Q. Did you have a good lunch, sir?

A. Pretty good.

Q. Okay. We're going to keep talking
about some things. How many -- have you put together

a list of nonmalignant pulmonary claims?

A. I did, vyes.

Q. And when did you put together that
list?

A. I'm not ab -- completely sure. It was

at least a year ago, I think.
(DEPOSITION EXHIBIT NO. 23 MARKED)

Q. And did you, in putting together a

170




10

11

12

13

14

15

le

17

18

19

20

21

22

23

24

25

Page
list, do it from reviewing workers' compensation
files?

A. Yes.

Q. And did -- how far did you go back?
Did you go back to the '80s?

A. Whatever my records were.

Q. Okay. And did -- in the list did you

list whether or not the workers' compensation award
was granted, denied, opened, things of that nature?
A. I don't recall. What does the paper
show?
Q. Well, I have a three-page document I'm
going to mark as 23 and I'll show it to your counsel.

MR. RADCLIFFE: Was this produced in
Franklin?

MR. SATTERLEY: ©No. Wasn't produced
in Franklin and wasn't produced in this case. Should
have been produced in this case, but

A. Yeah, it indicates the claim status.

Q. Okay. And this is a list you put
together, right?

A. Yes.

Q. And if you could flip through the
other two pages, I think the third page there was

some reference to cancer. I= there --
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A. Yes, there are.

Q. Is this sort of a summary you put
together last year?

A. Last year at some point --

Q. The first page says April of 2009.

A. As of, vyeah.

Q. As of April 2009.

A Yeah.

Q. So was that about the time you put
this together?

A. Would have been.

Q. And does that fairly and accurately

represent the claim files that you had when you
reviewed and were able to --

A. What records I had.

Q. Okay. And where is the underlying
data for this?

A. I'm trying to -- there are several
sources of information. One is insurance companies
sometimes provide what -- what's known as summary
reports, you know, composite lists of claims, open,
closed, nature of the claim, if it's closed, if any
funds were -- were allocated. And that's a primary
gsource of information.

And then there are the individual
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claim forms themselves which would be, you know,
documents from the -- a comp hearing or something of
that sort, you know, the files. A combination of
those two sources would probably be the origin of
that -- provided the information for that list.

0. This is an incomplete list, though,
correct?

MR. RADCLIFFE: Object to the form.

Q. Because we know that Boney and Shippee

are not on this list.

MR. RADCLIFFE: Let me see.

Q. Under cancers, or Harmer, for that

matter.
MR. RADCLIFFE: I object to the form.

Q. Is -- look at the cancer --

A. Let me look a look.

Q. Yeah, take a look at the cancer. We
know the -- that Shippee was in the mid '70s, '75,
and Boney was awarded in 1980. And neither one of

those are on that list, right?
MR. RADCLIFFE: Object to the form.
A. It's hard for me to tell, but on -- on
the face it would appear not, yeah.
Q. Okay. And then the Harmer case, I

think we went over that case also earlier. Is
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that -- that's -- is that on that 1list? This would
be a 1990 cancer?

A. No. Those would obviously -- they
should be listed -- oh, well, here -- you see this?

I'm not sure whether this may refer to those or not.
I mean, I would have to go back. You see talcosis
contributed to lung cancer, and then there's another

reference to lung cancer here.

Q. Ch, I see. So there's two --

A. In fact, there's here as well, so
it's --

Q. That's 1972, so we know that Harmer

didn't have lung cancer until much, much later than

'72. If we just compare that to -- let's pull Harmer
back out. Let's see when his lung cancer there --
his asbes -- lung tissue with asbestos bodies was

1990, but let's flip it over to the lung cancer
diagnosis and see when that was.

Adenocarcinoma of the lung in 1990.

A. Okay.
0. So it would be fair to say '72, that
wouldn't be Harmer. '96 wouldn't be Harmer. 193

wouldn't be Harmer, would it?
MR. RADCLIFFE: Object to the form.

A. Yeah, I don't know. I'd have to look.
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An -- another variable here would be -- I think
indicates Harmer -- I think he had filed for
talcosis. There was some discussion of that, so --
and I don't think it would have been '72, but it
might have been some other date. I -- but you're
right. I mean, there's no way for me to -- to tell.

I'd have to --

Q. Well --
A. -- go back.
Q. When you say he filed for talcosis --

because as I look through all his medical reports,
there's discussion of asbestosis and asbestos bodies.
Is there a -- a -- when you -- on the workers'
compensation claim a box check-off, asbestosis,
talcosis?

A. No box that I can recall. I mean, I
can't memorize every one of their forms, but the
typical -- the typical -- there's usually an entry --
it's usually typed in, and it usually says "alleges
dust disease."

Q. Okay.

A. And -- and I think the reason I fill
that out, there was a question of how many claims
specifically use the word "asbestos" or "asbestosis"

in it. And I think I was trying to capture those
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where they -- and -- and I think I made -- noted in a
couple of places where that term was actually used.

Q. Now, did you -- I know that you have
in the past with regards to mesothelioma cases,
you've been pretty vigilant in -- in gathering
medical records and trying to learn as much as you
can about mesothelioma cases, right?

A. I -- I would say that's right.

Q. Have you likewise done the same with
all of the dust-related diseases and gathered records
to see if they have asbestos bodies in their lung
tissue and things of that nature?

MR. RADCLIFFE: Object to the form.

A. Well, you know, my -- my response to

that is

- is pretty much the same as it was before.
I would rely more on the morbidity studies and the
medical surveillance data than I would on comp
records.

Q. Have you -- I guess my question is,
have you gathered the medical records at all for
people with -- in -- with lung damage, people that
are alleging lung damage, to see if, in fact, there
had been biopsies that had found asbestos bodies like
Mr. Harmer's doctor found?

A. Well, asbestos bodies. Also known as
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ferruginous bodies. Again, you'd have to talk to a
physician about this.

Q. I apologize, sir. Maybe you didn't
understand. I asked have you gathered the medical
records? I don't want you --

A. Oh, medical rec -- well, no. As I
told you, if it -- if it's an individual compensation
claim and is, say, for a pulmonary disease, I will
look at our medical surveillance data and -- and see
whether or not the information that we have in our
files indicates that it's an illegitimate claim
because people can show interstitial fibrosis from
exposure to our talc, anybody's talc.

And if it appears that that's the
case, I will advise the claims handlers that our
records indicate that it -- it's a legitimate claim.

If our records indicate that that's
not the case, we don't see evidence of that, I will
suggest to the carriers that they have a -- you know,
that they do further workup and have other physicians
look into the case. BAnd that's as far pretty much as
I go.

In terms of whether or not people are
suffering from dust disease as -- whether it be

pneumoconiosis, whether it be a -- a cancer of the
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lung, whether it be mesothelioma, those types of
causal associations and the prevalence of -- of those
endpoint diseases, I would rely on the medical
surveillance data from the pulmonary consultant, and
I would rely on the epidemiologic studies that are
done of those workers. That's what I would rely on.
And that's pretty much the way I deal with those

various 1nformation areas.

Q. Are you finished?
A. I --
Q. I asked -- all I asked you is did you

gather the medical records for the nonmalignant dust
diseases and I think you said no, right?
MR. RADCLIFFE: Object to the form.

A. That's correct.

Q. Okay. But you have done that with
mesothelioma claims.

A. Yes.

Q. Okay. Now, Exhibit 24 -- you're
familiar that R. T. Vanderbilt has a record of closed
workers' compensation dust disease claims, lung
claims, correct?
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