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The videotaped deposition of JOHN
KELSE, taken at the Stamford Marriott Hotel & Spa,
Skyline Boardroom, Two Stamford Forum, 243 Tresser
Boulevard, Stamford, Connecticut, on Tuesday, the
19th day of January, 2010, at approximately
9:15 a.m.; said deposition being taken pursuant to
Notice for use in accordance with the Kentucky Rules

of Civil Procedure.

THE VIDEOGRAPHER: This is tape No. 1.
We're on the record at 9:16.

MR. SATTERLEY: We're here today in
the matter of Eddie McCauley, Amanda McCauley and
Brandon McCauley, by and through their parent and
next friend, Eddie McCauley, in a matter pending in
Jefferson Circuilt Court, civil action 09-CI-01313.

If you could swear in the witness.

NOTARY PUBLIC: State your name.

THE WITNESS: John Kelse.

(WITNESS PLACED UNDER OATH)
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EXAMINATION
BY MR. SATTERLEY:
0. Please state your full name, sir.
A. John W. Kelse.
Q. Mr. Kelse, my name is Joe Satterley,

and I think we met about two and a half years ago.
Do you recall that?

A. I do.

Q. We're going to spend some time with
you today talking about some of the similar type
issues, but this case is a little bit different so
I'll be going in different directions.

But I want to first ask you about
R. T. Vanderbilt and -- and the Gouverneur Talc
Company. Doesgs -- doesgs it still mine talc type
products?

A. No, it does not.

0. And when did it last mine the talc

type products?

A. It phased it out over two -- in the
year 2008.
Q. And so when you say "phased it out,"

if you can just give me a little bit more

information. When was the -- I guess the final time




10

11

12

13

14

15

le

17

18

19

20

21

22

23

24

25

Page 12

that R. T. Vanderbilt and Gouverneur Talc mined talc

products?
MR. RADCLIFFE: Object to the form.

A. In terms of actually mining it, I
believe -- I believe it was early 2008.

Q. And "early," do you mean January,
February?

A. In that timeframe. February, March,
maybe .

0. And then in -- later in 2008, did they

continue to mill it and bag it and sell it, and then
there -- did there come a point in time where they
eventually just no longer did anything?

A. That -- that's correct. There was
some stockpile left. They continued to do a little

bit and it dwindled off, tapered off through the end

of 2008.

Q. And -- and -- and that was going to be
my next gquestion. Was -- did it go all the way
till -- towards the end of 2008, like November,

December of 20087 Is that the last time any product
was sold out to the public?
MR. RADCLIFFE: Object to the form.
A. That's my recollection.

Q. Okay. And is it your testimony now
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that R. T. Vanderbilt has gotten completely out of

the talc business?

A. That's my understanding, yes.
Q. And who was it with the company that
made the decision to no longer -- no longer mine,

mill, process and sell talc products?

A. Well, I -- I believe it needed to be
voted on by the board of directors.

Q. Okay. And -- and who -- who is on the
board of directors?

A. I don't have the -- the list. I know
several people, but I can't give you a complete list.

Probably better to ask Paul Vanderbilt that question.

0. I will ask Paul, but what's -- what's
your understanding of -- who do you know that's on
the board?

A. Well, Hugh Vanderbilt's the --

Q. The president.

A. Yes.

0. CEO.

A, CEO.

Q. Okay.

A. Paul Vanderbilt.

Q. He's the vice president.

A. Correct.
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Q. Okay.

A. The CFO, chief financial officer, Joe
Denaro.

Q. Okay.

A. Dennis Race, attorney.

0 He's a lawyer, isn't he?

A. Correct.

Q Okay.

A I'm not sure whether Hugh Vanderbilt's
sisters remain on the board or not. Again, that's --

they used to be.

0.

Did -- were you present when the board

voted on this issue?

A.
Q.
A.
Q.

directors,

No, I was not.
Do you know what the vote was?
I have no idea.

Did you -- did any of the board of

Paul Vanderbilt, Hugh Vanderbilt, or

anybody else for that matter, tell you anything about

the discussions about the decision to no longer mine,

mill, process and sell talc products?

A.

0.

Discussions at the board meeting?
Sure.
No, they didn't.

So you have no personal knowledge
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yourself as to why the company made decisions to no

longer mine, mill and sell talc products.

A. As discussed at the board meeting?

Q. Sure.

A. No.

Q. Okay. Have you come to learn through

some other source the reason why the board made that

decision?

A. Well, the company produced a -- a
press release on -- on the Web site, and that's my
understanding.

Q. And -- and your understanding of the
press release is that -- that they -- they say
that -- in the press release that the -- the reason

why they no longer wanted to sell this product is
because it caused people to get sick and die?

A. No. The reason was that the tonnage
is reduced over a period of about a decade, was only
a fraction, really, of what it used to be. So it was

a sales decision more than anything else.

Q. Because the money wasn't coming in?
A. Well, just -- yeah. We weren't --
mainly -- the main market for the talc was in the

ceramics industry, and a good portion of the ceramics

industry moved offshore over the last couple of




10

11

12

13

14

15

le

17

18

19

20

21

22

23

24

25

Page 16

decades, and that -- that was a significant impact on

the sales of talc.

Q. Who's Roger Price?

A. He's executive vice -- executive vice
president.

Q. Is he the one that issued that press
release?

A. I believe it was signed by Hugh
Vanderbilt.

Q. The CEO.

A. I believe it was.

Q. Now, take a step back and I'll

probably come back to this in a little bit, but are
you still in risk management, corporate risk manager

for the company?

A. Well, I'm the corporate industrial
hygienist and -- and the director of occupational
health.

Q. And -- but weren't you two years ago

or two and a half years ago the corporate risk
manager?

A. Yes. I oversaw the risk management
department that I built.

Q. Have you taken a new position within

the company since you and I last spent time talking
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together?

A. To -- to some degree.

Q. Okay.

A. We -- we broke the risk management
department into some segments. I had a product risk

department where I had a toxicologist who ran that
portion of it, and then the responsibilities and
demands of that activity have increased. Those are
product registration, product testing, that sort of
thing, and so we split that off into a separate
department.

Q. And so who is the toxicologist that
you supervise?

MR. RADCLIFFE: Object to the form.

A. Well, I don't supervise that any
longer.

Q. Okay. Who was the toxicologist?

A. Well, Dave -- Dave Lebedin is the

current manager of that department.

Q. Is he a toxicologist?

A. No, he's not, actually.

Q. I apologize. I maybe misunderstood
you. You said there was a toxicologist that
worked --

A. Yeah. I had -- there were three or
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them

Q. Who were the toxicologists?

A. There was a Dave Bower, Dr. Bower.

Q. Is he still with the company?

A. Ch, no. No.

Q. Okay. How long ago did he leave?

A. Oh, gee. Had to be a good 12, 15
years ago.

Q. And do you know where he is now?

A. No. I think he's worked for a company
in New Jersey, but I don't know what company.

Q. And how do you spell his last name?

A, B-O-W-E-R.

Q. Okay. And who is the other
toxicologist that you --

A. Well, she was an Indian woman, a Ph.D.
Valthia, V-A-L-T-H-I-A, Amenida I think is -- I think
that's how she pronounce -- A-M-E-N-I-D-A.

Q. Is she still with the company?

A. No.

Q. And how long ago did she leave?

A. About five years ago.

Q. And do you know where she is?

A. She lives in the Hartford area. I




10

11

12

13

14

15

le

17

18

19

20

21

22

23

24

25

Page 19

don't know if she's --

0. Connecticut? Hartford, Connecticut?
A. Yeah.
Q. Okay. The -- back to the issue of

R. T. Vanderbilt issuing a press release to

discontinue the talc products, did they discontinue

the -- all talc products?

A. From the Gouverneur mining operation,
yes.

Q. Okay. Did they continue to mine talc

products in other regions?
A. No.
Q. And the discontinuing of the talc

products would include the Nytal product?

A. That's correct.

Q. The Ceramitalc product?

A. Yes.

Q. And -- and all -- all talc from the

Gouverneur Talc region?

A. The properties that they mine from,
yes.

0. Now, in 2007, I talked with you a
little bit about workers' compensation claims and
things of that nature. Do you remember that?

A, Yes.
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0. And have you, since 2007, continued to
be involved in learning when people allege to have
disease from talc or asbestosis?

A. I'm notified of any workmen's comp
claim that involves any occupational disease.

0. And since 2007 -- that's -- I know
it's been three years -- I think I took your
deposition in January and maybe even a little bit
later in 2007. The last three years, has there been
additional folks that have notified you that they
have diseases which they believe are related to their
work in the mines?

MR. BREETZ: Objection to form.

A. There have been some additional
pulmonary claims for talcosis.

Q. And how many additional pulmonary
claims have there been in the last three years?

A. In the last three years? I would say
at least four or five.

Q. And when you say "pulmonary claims,"
have any of those four or five claims had to do with
any cancers?

A. No.

Q. They were all a fibrosis type of

disease?
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A. Yeah, claiming dust disease.

0. Now, is it still R. T. Vanderbilt's
position that the minerals that came from the
Gouverneur Talc mines did not contain asbestos?

A. I don't know if I'd characterize it as
our position. I mean, that's our understanding.
That's what we firmly believe to be the case.

Q. And -- and that's what I was going to
ask you. You firmly -- still firmly believe that to
be the case?

A. If not more so.

Q. Okay. And how many -- have you -- you
and I talked a few years ago about mesothelioma
cases. How many mesothelioma cases have you now been
able to identify through the workforce at the
Gouverneur Talc mines?

MR. RADCLIFFE: Object to the form.

A. Well, mesothelioma claims are -- in
terms of what, in terms of comp claims, workmen's
comp claims?

Q. Sure. People that worked in the mines
and got the dis --

A. That ever worked for us and that --
and that had filed for a death claim and had

mesothelioma on it --
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0. Mm-hmm.

A. -- there were four.

Q. Okay. Just four?

A. Compensation claims.

Q. Okay. How many additional claims --
or not claims. How many additional people, workers,

have you been able to identify suffer from
mesothelioma other than those four claims?
MR. RADCLIFFE: Object to the form.
A. We're aware of three other cases in
terms of people who ever worked for Vanderbilt. Two
of them were reflected in the mortality studies, the
formal mortality studies we were in, and one case

that we were not aware of that we were presented with

in a case in New Jersey a couple of years ago. That
was not a comp claim or not part of the -- the health
studies.

So that's a total of seven people who
allegedly had mesothelioma and had worked at -- for

gsome period of time at the Vanderbilt mine.

Q. Okay. And did you thoroughly
investigate whether these folks -- whether they had
mesothelioma?

MR. RADCLIFFE: Object to the form.

A. Well, we certainly did because we know
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that that's a difficult diagnosis. It can sometimes
be incorrectly made, sometimes overdiagnosed,
gsometimes underdiagnosed, so that was a first
concern, are they real or not. And then we needed to
know as much information as we could about the case,
such as other work activities, other competing risks,
those -- that kind of thing.

So, yes, we did -- because we have an
obligation to look into that, and we did. We looked
into each of those cases and got as much information
as we possibly could and asked for assistance from
medical personnel who are more expert in it certainly
than we are.

Q. In those seven cases that -- did --
when you investigated those, did you send those cases

out to a pathologist to review to confirm that it's

mesothelioma?
A. We did.
0. And in all seven of those cases did

the pathologist report back to you in fact these --
these folks had mesothelioma?
MR. RADCLIFFE: Object to the form.
A. Well, actually, that's not correct. I
mean, we tried to get tissue samples, if -- when they

were available. 1In a couple of cases they weren't
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available -- they were available, but in most cases
they were not. And so basically we made an effort to
collect as much information as we could, medical
information as well as work histories and so forth,
and then provide all of that information, as much as
we possibly could get, to physicians who had a
background and experience in -- in this area. So
that's what we did.

Q. And who was the pathologist that you
hired to help yvou in this regard?

A. Depends on -- on the -- on the case.
The first two comp cases occurred in 1995. In -- in
both of those cases I asked a Dr. Morgan, Keith
Morgan, who's a pulmonary specialist, to review the
medical files and to share the medical files and any
tissue samples that we could obtain with pathologists

that he might use or have had experience with

mesothelioma diagnosis, which he did. I don't recall
the pathologist's name at the moment. It's in some
of the records or documents. So we used Dr. Morgan
for that.

There was the third case I think that
we became aware of, I think, around nine -- in 2002
or 2003. If I'm not mistaken, I -- I sent those

records to Dr. Morgan as well, in addition to
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Dr. Boehlecke, who is a pulmonary consultant we've
used for a number of years.

And then the last case, 2005, shared
that with Dr. Boehlecke, and --

Q. Where's Dr. Boehlecke at?

A. Well, he's a professor of medicine at
the University of North Carolina. I think he retired
in the last year.

Q. And he --

MR. RADCLIFFE: Did you get to finish
your response?

Q. I'm sorry. Go ahead.

A. Yeah, I was trying to -- to -- and
then ultimately we sent all of the files and all of
the -- the reviews by Dr. Morgan, his pathologist,

comments from Dr. Boehlecke, to Dr. Rubin, Emanuel

Rubin, in -- in Philadelphia -- he's a pathologist of
some repute -- to review all the files and advise us
on -- in regard to his impressions of those records,

which he did.

Q. And -- and I understand -- I've taken
Dr. Rubin's testimony in the past. You're not a
medical doctor, right?

A. No, of course not.

Q. And -- and you're not a certified
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industrial hygienist.

A. That's correct.

Q. You got your degree in psychology.

A. Yes.

Q. And I understand that you have been
excluded as an expert -- not been permitted to give
expert testimony in New Jersey. That's correct,
right?

MR. RADCLIFFE: Object to the form.

A. I -- I don't know.

Q. Do you recall testifying in a case of
Angeline Comandini where a lady named Rachel
Placitella was asking you questions?

A. I may have. I -- I don't remember

exactly which case was what.

Q. This is page 9. Let me just show you
your testimony. It says --

A. What year was that, Joe?

Q. This is a long time ago. This was

November 5th of 2009.

A, Oh. 20097

0. Yeah. This was about two -- two
months ago.

A. Okay.

Q. Two months ago.
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"Question: It's my understanding that
when you testified in the New Jersey litigation
matter you were excluded as an expert witness; is

that correct?"

And you said, "I believe -- I believe
so."
Do you -- go ahead. Take a minute and
read --
A. Well, if that's what I said, that's
what I said.
Q. And my question -- follow-up question:

Have you ever testified in a trial before a jury as
an expert witness where the court deemed you to be an
expert?

A. I don't -- I don't think so.

0. In the Vanderbilt -- or in the
Franklin case down in Kentucky, you didn't come down
and testify.

A. That's correct.

0. Why?

MR. RADCLIFFE: Object to the form.

A, I don't know. Wasn't asked.
Q. You wasn't asked?
A. Right.

Q. Since 2007, how many depositions have
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you given for R. T. Vanderbilt?

A. Since 20077

Q. Sure. Last three vyears.

A. I would say four or five, something
some -- somewhere in that range.

Q. And have you testified in any trials?

A. No.

Q. Has any of the folks with -- you're in

management with the company, right?

A. I guess that would be -- director
would be considered management.

Q. And your pay is tied to how profitable
the company is, true?

MR. RADCLIFFE: Object to the form.

A. I don't think my pay is viewed any
differently than anyone else's. I don't know that it
would be -- be tied to -- to the profitability no

more or less than anyone else's would be.

Q. Did you --

A. I know last year no one got raises.

Q. Have you previously testified that
your -- that your salary is -- well, actually a
bonus -- whether or not you receive a bonus is -- is
tied depending on -- upon how profitable the company

is.
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A. Well, again, I think no more or less
than anyone else.

Q. It's based upon the prosperity of the
company, your bonus, right?

A. Well, the company has to be -- make a
profit in order to, you know, increase salaries or
pay bonuses. As I said, last -- last year there were
no increases in salaries. In fact, we all had a

20 percent reduction because we all worked four days

a week.

Q. And do you -- historically, not last
year I'm talking about, sir, or last -- you
started -- were hired in 19877

A, '85.

0. 185 .

A. Right.

Q. Historically, though, your bonuses was

tied to your performance, how you did for the

company.
MR. RADCLIFFE: Object to the form.
0. Right?
A. I believe so, as they would be for
anyone.
Q. And it -- your -- part of your job has

been to -- corporate risk manager, is to look at the
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claims and to deny claims, true?

MR. RADCLIFFE: Object to the form.

A. No, it's not.
Q. You -- you evaluate claims, don't you?
A. I do, and I -- I do advise insurance

carriers if I feel a claim is legitimate, if I see
evidence of a pulmonary disease or any other
occupational problem, not only with mines, but our
chemical plants as well. If it looks like it's
legitimate and the medical data is there to support
it, then I support it. If it looks like the medical
data isn't, then I recommend to the carriers that
they investigate the claim.

Q. I'm going to talk to you about the
carriers in a little bit, but how many times have you
told the insurance companies that the individuals
alleging an asbestos-related disease from an exposure
of Vanderbilt's talc is actually a valid claim?

MR. BREETZ: Objection to form.

A. Well, there are no valid claims for
asbestos exposure because there isn't any in the
talc, but there are wvalid claims if the person is
overexposed to just about any type of mineral dust,
so it's possible. We don't see it very often at all,

but it is possible. But it's not an asbestos-linked
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claim.

Q. When you -- when the company issued
its press release in 2008 and said they're going to
no longer mine and sell this talc product, did
R. T. Vanderbilt advise the press that a jury had
determined that R. T. Vanderbilt caused somebody to
die?

MR. RADCLIFFE: Object to the form.
MR. BREETZ: Objection to form.
A. As an explanation for why they're not

producing the talc?

Q. For --

A. No, that was not part of any press
release.

Q. For any reason. In any press release

has R. T. Vanderbilt shared with the public that a
jury unanimously determined that R. T. Vanderbilt
killed somebody?
MR. RADCLIFFE: Object to the form.
MR. BREETZ: Objection to form.
A. I'm sorry. I just -- I don't -- I

don't mean to be disrespectful to the legal system,

but juries are not scientists. Sorry.
Q. And you're not a scientist.
A. No.
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Q. Okay.
A. Neither are you.
0. Okay. Now, did -- I know --

MR. RADCLIFFE: Excuse me. Please
don't argue.
THE WITNESS: Okay.
Q. My -- my -- my question is -- because
you guys make decisions on what kind of press

releases you want to make out, right?

A. That's correct.

Q. All right. And after the Hirsch case
in 2006, a press release was -- was issued about that
case. Do you remember that?

A. I think you're right. I think --

Q. And the press release in that case

said that the jury determined that there was no
asbestos in the product. Do you remember that?

A. I would have to go back and read that.
You may be right about that.

Q. Okay. And -- and the reason why I'm
just wondering is, if you know, why didn't
R. T. Vanderbilt publicize and give -- issue a press
release about the Franklin situation like they did
with the Hirsch situation?

A. In a press release --
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Q. Sure.

A. -- explaining why we're not going to
produce talc any longer?

Q. Or to explain that the jury said that
it caused the mesothelioma and there was fraudulent
concealment and things of that nature.

MR. BREETZ: Objection to form.

A. Well, it's not the reason they closed
the talc operation, so why would you explain it in a
press release?

Q. I'm just struggling with why you issue
a press release for one jury verdict in New Jersey
and you don't issue a press release for another one.
Do you know?

MR. RADCLIFFE: Objection. Asked and
answered.

Q. Should I talk to Roger Price about
that?

A. I don't know. If I'm not mistaken, I
think the Franklin case was contested or something,
if I'm not --

Q. And did you read the appeal
decision --

A. No.

Q. -- affirming it?
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A. No.

Q. You didn't read the appeal?

A. No.

Q. Okay. All right. Let's talk about

insurance companies.

MR. BREETZ: Joe, can we have a
continuing objection of any discussion of insurance
companies?

MR. SATTERLEY: Sure.

Who are the insurance carriers
providing coverage for R. T. Vanderbilt and

Gouverneur Talc for claims of mesothelioma?

A. Over the years?

Q. Providing the defense and providing
the -- you know, if I win this case, who will pay
the --

A. Who will pay?

Q. Who pays?

A. Well, I know who the carriers are

typically that are involved.

Q. Who are they?

A. But it depends on the years of
coverage and so forth, but I know that Hartford
Insurance Company was one. CNA was certainly one.

AIG was a comp carrier; what years exactly I'd have
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to check.
Q. Was AIG also a liability carrier?
A. I believe they were, yeah.
Q. Anybody other than Hartford Insurance,

CNA or AIG provide insurance coverage for

R. T. Vanderbilt or Gouverneur-?

A. Yeah, Zurich. I think those are the
four. Oh, for some period of time -- I don't exactly
remember the years, but the -- I think that the talc

facility was covered by the state insurance plan I

think in -- in New York State.
Q. For workers' comp.
A. Yeah, workers' comp.
Q. Okay. I'm talking about liability

coverage for somebody that wasn't an employee --

A. Right, a third-party?
Q. Yeah.
A. Yeah. That wouldn't be state fund.

That would be --

Q. That would be --

A. That would be Zurich, AIG, Hartford,
CNA.

Q. Okay. And if you know, do you know

what years these folks provided coverage?

A. Offhand I don't. I mean, you'd have
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to get that from probably Joe Denaro or Paul perhaps.
Q. I'm going to see those folks later, so
I'll talk to those about them.
Do you know whether Hartford, CNA,
I -- AIG, Zurich, these insurance companies,
participated in discussions with you about whether

some of these diseases were caused by asbestos?

A. Participated with me?
Q. Sure. You guys had discussions back
and forth about whether disease -- diseases from

folks like my clients was from asbestos from the talc
mines.

MR. BREETZ: Objection to form.

MR. RADCLIFFE: Object to the form.

MR. BREETZ: And let -- I don't know
if this is where you're intending to go, but let me
tell you what my concern is, Joe, so we can address
it.

MR. SATTERLEY: I'm not asking about
any attorney conversations, so --

MR. BREETZ: So -- and any discussions
about any lawsuits because that is also -- under
Kentucky law discussions with carriers about pending
lawsuits are also protected by privileges and are --

they are certainly protected. So to the extent --
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MR. SATTERLEY: I -- I -- I don't know
about that. Have you --

MR. BREETZ: I do.

MR. SATTERLEY: -- got a case? What's
the case?

MR. BREETZ: Not off the top of my
head, but I know there's a case.

MR. SATTERLEY: All right.

MR. BREETZ: So I caution you, sir,
that as you answer this question if you'wve had
general conversations about -- with carriers about
general matters, you're -- you're certainly able to
testify. But if you've had discussions with carriers
about particular matters, then I think those are
protected by work product and attorney/client
privilege.

So with that in place, I don't -- I
don't mean to impede your questions, Joe --

MR. SATTERLEY: Are you instructing
him not to answer that question?

MR. BREETZ: To the extent it's --
he's -- you're asking him to divulge work product or
attorney/client privilege, absolutely I'm going to
instruct him not to answer.

MR. SATTERLEY: Let's just certify the
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question.
(QUESTION CERTIFIED TO THE COURT)

Q. Let me ask -- ask without divulging
any work product privilege, tell me, have you talked
to any of these insurance companies about whether
there's asbestos, in your-all's minds?

A. Well, discussions about whether or not
there's asbestos in the talc and whether it's linked
to a pulmonary claim has -- that's where the
discussion would always evolve, around a claim. So
in -- in a general sense, no. Claim specific, yes.

So I think that would be covered by
your concern, if I'm not mistaken.

Q. Well, all right. I would just put for
the record that I've explored this topic other than
counsel's objection, but I do want to -- without
getting into the substance of your conversations, who
have you had con -- conversations with at Hartford
about whether there's asbestos in the talc mines?

A. Hartford?

Q. Mm-hmm. You worked for Hartford
Insurance Company, right?

A. I did.

Q. Okay. You were insurance -- you

adjusted claims?
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A. No. I was an industrial hygienist. I
took air samples.

Q. Oh, air samples, okay. Who have you
talked with at Hartford about asbestos in talc, just

by name?

A. I can't recall any --

Q. Can't recall any names at all?
A. -- specific name.

Q. What about CNA?

A. I can't --

Q. Can't recall any names there?

A. -- give you any specific person.
Q. ATG?

A. Again, no specific person.

0. Zurich?

A. No specific person. They would be

linked to claims and whoever the claims handlers

were. So they would be linked to a claim. It would
be a -- a claims manager or coordinator. Those would
be the individuals. If -- if there was even an issue

or that were a question, that would be the person
that I would interface with.

Q. So you can't recall a single
individual by name that you would have had any

conversations with about asbestos in the talc mines
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at any of these four insurance companies.

A. Not -- not occur very often.

Q. Okay. Would there certainly be an
obligation that you turn in to the insurance company
information that you have re -- regarding individual
claims?

MR. BREETZ: Objection to form.

A. Yes, there would be.

Q. You'd put -- you'd put them on notice,
right, of the claim and what the disease is --

alleged disease is?

A. Yeah. There's a process, and the
claim is usually initiated at the plant. It goes
through a claims office. They -- there's a procedure

they go through and some forms they fill out.

And then I see a notice of it, and
that's usually how I -- I hear about it. It comes
actually from the carrier to me rather than the other
way around.

Q. You said earlier that there's only
seven mesotheliomas that you've been able to identify
from your workforce. You've read the Hull case,
Abraham paper?

A. Yes.

Q. And in that paper does he write about
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13 mesotheliomas?

Abraham?

A.

Q.

MR. RADCLIFFE: You said Hull paper?
MR. SATTERLEY: Yes.

MR. RADCLIFFE: The Hull case,

MR. SATTERLEY: Yeah.
MR. RADCLIFFE: Okay.
H-U-L-L?

H-U-L-L. You're -- you know what I'm

talking about, right?

A.

0.

Sure.

Okay. And they're -- they discuss 13

mesotheliomas in the paper?

A.

I'm not sure how many they mention.

They compare three against eight controls or

something of that sort.

Q.
out whether

are part of

that to the
relied upon

information

Have you gone back to try to figure
any of the mesotheliomas in that paper
the seven?

MR. RADCLIFFE: And let me just say
extent that the Hull paper is going to be
and discussed, we make a demand for all
about those cases so --

MR. SATTERLEY: You -- you --

MR. RADCLIFFE: -- we can do precisely

41
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that.

MR. SATTERLEY: You've already -- I
know you're trying to violate HIPAA, but we're not
going to go that --

MR. RADCLIFFE: Sir, we don't want any
violation of HIPAA.

MR. SATTERLEY: And the court's
already addressed this.

MR. RADCLIFFE: It has, and it's ruled
that it does not violate HIPAA.

MR. SATTERLEY: The Franklin opinion
say that?

MR. RADCLIFFE: I don't know what
Franklin says.

MR. SATTERLEY: That's a published
court of appeals opinion. You better go read it.
Let me move on.

You've read the Hull paper.

A. Sure.

Q. And have you tried to figure out
whether those 13 mesotheliomas addressed in that
paper are separate in -- individuals than the seven
that you've identified?

A. Well, the information that's given in

the Hull paper in terms of ages, employment periods,
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that sort of thing, is -- is really not adequate for
me to make that determination. I did try. I looked
at some of the dates.

The closest I could come was the one
case that was reported by -- and the second mortality
study looked like it might, but even that date was
off a little bit. And that's as far as I could go
with the information that was there.

Q. And did you review the raw data that
Dr. Abraham had provided in response to his
deposition in the Franklin case --

MR. RADCLIFFE: Object to the form.

Q. -- about the -- have you looked at all
of that?

MR. RADCLIFFE: Object to the form to
the extent that you're implying that any data was
produced.

Q. We've -- we wrote a whole brief on
this with a -- all kinds of attachments. I -- I
assume your counsel has probably read it.

Did you -- were you provided with a
copy of that?

A. I saw some additional information, but
I recall looking at it and not being able to go any

further than they did with -- with this paper. It
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still was not sufficient.

Q. You're not an epidemiologist, are you?

A. No.

Q. Okay. The -- in 1990, when you went
to OSHA and -- you and Dennis Race and Dr. Wylie and

several other folks went down to hearings about

classification of cleavage fragments versus asbestos

fiber. Do you remember that?
A. Yes.
Q. Okay. Did you take with you any

workers' compensation claims?

A. There were no workmen's
compensation -- well, for what?
Q. For di -- pulmonary diseases.
A. Just general pulmonary diseases?
0. Yeah. Asbestosis, talcosis, fibrosis,

so that the OSHA folks can look and say, "Do these
folks have asbestos bodies in their lungs?"

A. Well, those --

MR. RADCLIFFE: Object to the form.

A. Nobody did lung burden studies on comp
claims.

Q. My question, sir, was did you take any
documents from workers' compensation claims to the

OSHA folks so they can determine what types of
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diseases was occurring with the miners?
MR. RADCLIFFE: Object to form.

A. Well, it wouldn't have been necessary
to do that because it was already a mortality study
that was published that also covered morbidity, so
there was all -- already a published peer reviewed,
review of the morbidity, which is pneumoconiosis
or -- or dust disease. It was in --

Q. So --

A. -- in the literature, which is more

extensive than comp claims --

Q. So --

A. -- because not every -- everybody that
may have a -- feel that they have a dust problem file
a comp claim, but in a -- in a mortality and

morbidity study, yvou do look at everyone so they're
more complete than comp. So actually OSHA had a
better record than they would have gotten from
compensation.

Q. So the answer is my -- to my question,
gir, is no, you didn't take any of the workers' comp
claims or medical records about the miners or millers
to the OSHA hearings, right?

MR. RADCLIFFE: Object to the form.

A. There would be no point.
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Q. I didn't ask you whether you think
there was a point or not.

A. Well, that's --

0. The answer is no.

A. -- the reason why we did not, yes.

Q. Because you thought there would be no
point.

MR. RADCLIFFE: Object to the form.

Q. Okay. We're going to go over --

A. We didn't think. We knew --

0. -- gsome of that in a little bit.

A. -- there would be no point.

Q. We'll go over that some in a little
bit. So you think that there was already a -- a
study that was more detailed in nature for OSHA to
look at, right?

A. It's not only that, but the -- the
other individual that testified was Dr. Bailey,
who -- who every two years read the x-rays and looked
at the pulmonary status of those workers. So he was
there specifically to talk about his direct
experience in reviewing those workers. I don't think

you can get any more complete than that.
Q. We're going to be here for two or

three days if you just -- you -- if you don't answer

46
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threats. If we need --

MR. SATTERLEY: No.

MR. RADCLIFFE: -- to take a break, we
can do it.

MR. SATTERLEY: No, I'm not
threatening, but --

MR. RADCLIFFE: You didn't make a
threat? "We're going to be here two or three days"
is not a threat?

MR. SATTERLEY: We are going to be
here if he continues not to answer my question.

My question is, what was the study
that you think that OSHA relied upon?

A. Well, they had the 1980 NIOSH report
which included a mor -- morbidity section. And as I
said, you had Dr. Boehlecke, who actually was
physically looking at the -- the workers.

Q. Any other studies that you think,
other than 1980 NIOSH study and the Boehlecke?

A. Well, any other study that would have
been published would have been available to OSHA.

Q. Okay. Do you think -- have you, since

that timeframe -- by the way,

the mesothelioma cases
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that occurred, you said there was one in '95, right?
A. There were two.
Q. Two in '95? Did you take those

mesothelioma cases to the OSHA hearing so that they

can understand that you had two workers -- at least,
according to your testimony -- that had died of
mesothelioma?

MR. RADCLIFFE: Object to the form.
Asked and answered.

A. Well, the hearings were in 1990.

Q. Okay. So you -- 1is it your testimony
there was never a mesothelioma before -- well, let me
ask the question this way. Since 1990, have you gone
back to OSHA to report how many mesotheliomas have
occurred within your workforce?

MR. BREETZ: Objection to form.

A. No.
Q. Have you went back to try to say now
our -- our -- our product should be regulated as

asbestos because we've had a whole bunch of people
die from asbestos-related diseases?
MR. BREETZ: Objection to form.
MR. RADCLIFFE: Object to the form.
A. Well, on two counts. Number one, you

don't define minerals by diseases, you define them by
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what they are. And number two, that's not what you
would do. There's no requirement to go back to OSHA

and report on --

Q. I didn't ask if there's a requirement.

A. -- comp claims.

Q. I didn't ask if there's a requirement.
I -- I asked did you do that?

MR. RADCLIFFE: Object to the form.
A. No.
Q. Okay. You would agree that
R. T. Vanderbilt has never warned the public that
people could develop asbestos-related diseases from
its products, from its minerals --
MR. RADCLIFFE: Object to --
Q. -- right?
MR. RADCLIFFE: Object to form.
A. That doesn't contain asbestos. Why
would you do that?
Q. I didn't ask you your opinion about
whether it contained asbestos.
A. Well --
Q. I said they -- they've never warned
the public about the minerals from the mines causing
asbestos-related diseases.

MR. RADCLIFFE: Object to the form.
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A. There are no asbestos-related disease.
Why would we warn the public?

MR. SATTERLEY: Let me move to strike
as nonresponsive and no basis for -- for the
statement.

My question, sir -- you're not a
medical doctor, right?

A. No.

0. You're not trained to determine
whether somebody's disease was caused by a potential
exposure, right?

A. Well, that's why we hired all the
people and -- and asked their opinions, the comp,
that we did.

0. And I'm not -- I'm here to talk with
you. If there's somebody else that I'm going to talk

to later on, I'll talk with them.

A. Right.
Q. So I'm asking you specifically, did
R. T. Vanderbilt ever warn the public that -- that

minerals from its mine could cause asbestos-related
diseases?
MR. RADCLIFFE: Object to the form.
A. Well, the answer is no.

Q. Okay. Now, with regards to -- just
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bear with me one second.
With regards to whether or not the
minerals contain asbestos or doesn't contain
asbestos, that's beyond your area of expertise.
MR. RADCLIFFE: Object to the form.
A. My personal -- I'm not a mineralogist,
so, yes, it would be beyond my personal.
Q. Okay. So every time you tell me when

I'm asking you questions today that there's no
asbestos, you're saying your personal opinion as the
corporate risk manager, not as an expert that's
qualified that has a specialty to give that

opinion --

MR. RADCLIFFE: Object to the form.

Q. -- right?

A. All right, look. I'm not going to
muddy the waters. I'll tell you straight out my
understanding of your -- how to answer your question
as honestly and straightforwardly as I can.

My job is to understand the risk of
our products, okay? If someone says your product
contains asbestos, whether it's talc or it's clay or
it's wollastonite or it's some -- whatever it is,
it's my job to figure out whether that's an accurate

accusation or not.

51
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Because I'm not a mineral scientist, I
then have to go to people who do know who are mineral
gscientists and say, "Here's the material, look at it,
look at it every way as rigorously as you possibly
can, I need your advice, I need your expertise."

We have done that for 40 years, and
we've used untold number of mineral scientists to
look at this. There is no question in my mind that
there's no asbestos in that talc. Is it complicated?
Yes. Have people confused it? Yes. But the bulk of
the information, the most rigorous, the most
comprehensive, the most believable information that's
out there by the most competent people you can find
says no over and over and over. You can find --

MR. SATTERLEY: Move to strike.

A. -- exclusions.

MR. SATTERLEY: I'd move to strike as

nonresponsive.
MR. BREETZ: It was responsive, but
let's --
MR. SATTERLEY: No, no, walt a second,
Counsel. Let me continue on.
MR. BREETZ: That's why I said --
Q. That's your personal opinion.

A. That's my job --
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Q. That's your personal opinion, right?

A. -- to know that. I have a job to know
that, Joe.

Q. That's your personal opinion, right?

A. It's not --

Q. But you're not an expert that's

qualified to determine whether there's asbestos in
the talc -- in the minerals -- you --

A. It's my job to determine that through
people who do know what they're talking about.

Q. All right. And -- and I can talk to

those people later, and I can talk --

A. Then you should.

Q. Okay. And I -- I will if -- if it
becomes necessary. But you are not -- on the
question of whether talc contains -- the Vanderbilt

talc contains asbestos or not, that's a matter that's
beyond your expertise and would be something for
another specialty to give a qualified opinion on.

A. I would agree with that, yes.

Q. Okay. So I'm not here -- in all due
respect, sir, I'm not here to find out your personal
beliefs, your religious beliefs, your political
beliefs, your personal opinions, okay? So -- but

what I want to find out is factually what has
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occurred.
Other folks from the Gouverneur Talc
mines have disagreed with you, correct?

MR. RADCLIFFE: Object to the form.

A. Well, I don't know who you're talking
about. I have no --
0. Clifford Kitts. You read his sworn

testimony, right?

A. I think Mr. Kitts is a chemist.
0. Yeah. And -- and he testified under
oath that there's asbestos in -- in the products,

right?
MR. RADCLIFFE: Objection to form.

A. There have been a number of people who
feel there's asbestos in the product.

Q. And Clifford Kipps -- Kitts is one of
them, right?

A. Apparently.

Q. Okay. And you read his sworn
testimony, right?

MR. RADCLIFFE: Object to the form.

A, I don't recall whether I did or not.
0. You knew Mr. Kitts?
A. No, I didn't.

Q. Okay. Never met him at all?
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A. I don't believe so.
Q. Let me ask you some other general

information, historical information about

R. T. Vanderbilt, if you know. They were formed in
19167

A. The corporation, yes, I believe that's
correct.

Q. And they began mining talc-related

products in the 1940s?

A. Late 1940s. I think they -- they
actually started production at the end of '47 or
early '48.

Q. And they -- R. T. Vanderbilt is the --
has been the owner of the Gouverneur Talc Company --

A. Yeah, I usually hear it referred to as
wholly-owned subsidiary.

Q. And the Gouverneur Talc Company is the
one that has the mines -- has had the mines in
upstate New York.

MR. RADCLIFFE: Object to the form.

A. Since 1948, vyeah.

0. And has -- has R. T. Vanderbilt closed
the Gouverneur Talc Company?

A. They have.

0. And was that done in 20087
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MR. RADCLIFFE: Object to the form.

A. Yes. I know they changed the name.
That -- that's the reason why I hesitated. You'll
probably get more detail from -- from either Paul
Vanderbilt or -- or Joe Denaro of now it's a division
versus a wholly-owned subsidiary, that -- that kind
of thing.

Q. Do you know whether -- or do you know
the details of the R. T. Vanderbilt purchasing the

International Talc Company?

A. The details? No.

0. You weren't involved in that at all?
A. No, I was not.

Q. Have you reviewed any company

document, historical documents about that?

A. None other than just references that
the -- you know, I think it was in 1974 they acquired
the assets.

Q. When you say "acquired the assets,"
have you seen the purchase agreement?

A. No, I don't believe I have.

Q. Have you went back and reviewed what
they acquired and what they didn't acquire?

A. I don't know the detail. I do know

which mines were operated. Whether they were all of
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the ones that International owned or a part of them,
I don't know.

Q. Do you know the names of the mines
that were International Talc mines that later became
R. T. Vanderbilt mines?

A. Well, Vanderbilt mined -- was
principally interested in a mine known as the Arnold
pit, which was directly adjacent to the No. 1 mine,
which was the underground mine, which was the only
mine that Vanderbilt had opened in 1948. So they
were very interested in that open pit mine which was
essentially the same ore body. It was just directly
adjacent to the underground mine.

They also mined an area a few miles
away known as Talcville for several years, I think
1974 through maybe 1976, something in that range.
And those are the three mines that I am -- well, the
two mines, the Arnold pit and the Talcville mine
that --

Q. I'm showing you what's --

A. -- I'm familiar with.

(DEPOSITION EXHIBIT NO. 1 MARKED)

0. -- marked and -- as Exhibit 1.

A. Mm-hmm.

Q. It's a -- a little bit of a map --
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A. Right.
Q. -- in upstate New York. It's got --
MR. RADCLIFFE: Can I -- excuse me,
can I have a continuing objection on -- to this

exhibit on the grounds of foundation, authenticity
and argumentative.
0. Well, let me -- you can have an
objection, but let me ask you questions about it.
R. T. Vanderbilt mines were located in

Balmat, New York?

A. Yes. Essentially this area here
(indicating) .

Q. Okay.

A. Right here (indicating), yeah.

0. And is that in Jefferson County,

New York?

A. Yeah. I always get confused with
St. Lawrence County and Jefferson County, but I think
that's Jefferson County.

Q. The --

MR. RADCLIFFE: Don't guess or

speculate.

A. Okay. Well, it's -- whatever it is,
it is.

Q. It's St. Law -- it's your
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understanding there's St. Lawrence County and
Jefferson County, they're right next to each other,
right?

A. Yeah. I think St. Lawrence County is

below Jefferson County to the south.

Q. And it's along the St. Lawrence River?
A. Part of it is, vyeah.
Q. Okay. And the International Talc

mines, were those in a different section in one of

those other cities or one of those other mining

regions?
A. Well, remember I mentioned Talcville?
0. Mm-hmm.
A. You have Talcville here. This was

owned by International.

Q. Okay.

A. The underground mine is in this area
here (indicating).

Q. And you pointed to Balmat?

A. Right. And the -- the Arnold pit,

which is the primary mine --

0. Mm-hmm.
A. -- the open pit mine, was directly
adjacent so that was right here as well. So this was

operated for a few years in the mid '70s, closed.
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MR. RADCLIFFE: You can't say "this"

or "that" or --

A. Talcville.
MR. RADCLIFFE: -- "here" or "there."
A. Okay, sorry.
0. International, Talcville.
A. Right. And then the Balmat

underground mine which started in 1948 and the Arnold
pit which was taken over in 1974 continued to operate
through 1995 when the underground mine was closed
down, and then all the ore was coming out of the --

all the talc ore was coming out of the Arnold pit.

Q. The open pit?

A. The open pit.

Q. Okay. The -- other than International
Talc, Gouverneur Talc, there -- were there other talc

mining companies in this region?

A. Yes. Actually there's a -- there's
quite a history of it. Actually, this is -- I
understand this area was the area in which the first
talc in the United States was mined. There's
actually a plaque --

0. I --

A. -- up there.

Q. I apologize, sir. I'm not talking
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historically. I'm talking about when you were with

the company.

A. Ch, when I was there? No, no.
Q. Okay.
A. I think that when Vanderbilt acquired

International Talc they became the only talc-mining
operation in -- in that county, but there had been
many, many mining companies up there in other areas.
Q. So by '74 when they acquired
International Talc, from that point forward,
R. T. Vanderbilt and Gouverneur Talc was the only
talc company in this little region here.
A. Right here, yeah, right in this
small --
Q. I heard reference in the past to a

company called St. Joe's. What's St. Joe's, if you

know?

A. Yeah, they're a zinc -- zinc mining.
I think they're -- I don't know which conglomerate
they're owned by, but it's a zinc mine. They

actually mine below the talc.

Q. Okay. And were they in that region
also?

A. Yeah, very close.

0. And where, if you know?
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A. Just a little bit to the north of
Balmat, between Fullerville and Balmat, right --
right in this region (indicating).

(DEPOSITION EXHIBIT NO. 2 MARKED)

Q. The next exhibit I'll show you is --
you work at com -- company headquarters?

A. Yes.

0. Okay. Still in Norwalk, Connecticut?

A. That's right.

0. And this Exhibit 2, is that -- is that

a picture of the building you work in?
A. Yes, it is.

MR. RADCLIFFE: That's a picture of
the building you work in?

THE WITNESS: Oh, I'm sorry.

MR. RADCLIFFE: Will you pay attention
to the questions, please?

THE WITNESS: Yes, I'm sorry.

This is a picture of --

MR. RADCLIFFE: No, he's asking you

about Exhibit 2.

A. Oh, this building?
Q. What -- who's in that building?
A. Well, it's the corporate building. I

did work in this building for a number of years.
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Q. And when did you -- when did you no

longer work in the headquarter building?

A. 19%6 --

Q. Okay.

A. -- I moved out -- out of this
building.

Q. Did you go to the research and

development building?
A. I did.
(DEPOSITION EXHIBIT NO. 3 MARKED)
Q. Okay. And that's Exhibit 3. And you
worked in one of these buildings here?
A. That's correct.
Q. And which -- which -- which buildings
do you work in?
MR. RADCLIFFE: Let me object to
Exhibit 3 as argumentative.
A. Well --
MR. SATTERLEY: That's argumentative?
A. -- it's all the way down --
MR. RADCLIFFE: Yes, sir.
Q. Okay. These are three buildings,
right, or four buildings?
A. Actually, they're all connected.

Q. Okay.
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A. Yeah, there's a -- you can almost see
it in here. This is the original research and
development building. I think it was built in 1920
or something like that. And I'm located down here in
the far end.

Q. And -- and how many folks work in the

research and development offices of R. T. Vanderbilt?

A. In the R & D?
Q. Yeah.
A, No more than 50. I don't know the

exact number, but it's in that ballpark.

Q. And has that gone up over the years or
has it decreased recently?

A. I think it's probably -- I think it's
decreasing very slightly.

Q. And how long has R. T. Vanderbilt had

a research and development office? You said --

A. I think from its inception.

Q. Okay. From 1916 on.

A. Probably 1920, something like that.
0. Now, what is No. 1 mine and mill?

What is that referring to?
A. Well, the No. 1 mine as indicated here
in BRalmat --

0. Mm-hmm.




10

11

12

13

14

15

le

17

18

19

20

21

22

23

24

25

Page 65

A. -- 1s the underground mine. So that's
No. 1 mine. That was the only mine that Vanderbilt
mined talc from from 1948 to 1995, only underground

talc mine.

Q. Only underground mine.

A. Right.

Q. Then -- then you have the Arnold pit,
right?

A. That's correct.

(DEPOSITION EXHIBIT NO. 4 MARKED)
Q. And is this a picture of the sign
pointing visitors to the underground mine?

MR. RADCLIFFE: Object to Exhibit 4 as

argumentative.
A. It is, yes.
0. And the Arnold pit, you said, is --

was the open pit, right?

A. That's correct.

(DEPOSITION EXHIBIT NO. 5 MARKED)

0. And is -- is it -- there's No. 5
there. That's the -- that's -- is that number --
No. 5, is that the Arnold pit, the sign for the
Arnold pit?

A. Yeah. Yes, it 1is.

0. Okay. And that, you said, was
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closed -- when was that, last year -- or 20087
MR. RADCLIFFE: Object to form.
A. Yeah, early 2008.
Q. Okay. And the final -- we're going to
have to switch tapes here in a second.
(DEPOSITION EXHIBIT NO. 6 MARKED)
Q. But you became familiar over the years

with the various different types of asbestos?

A. Different types?

Q. Sure.

A. Yes.

0. Okay. And Exhibit 6, that is a

demonstrative exhibit of the different types of
asbestos; is that true?
MR. RADCLIFFE: I'll object on
foundation and authenticity.
0. Go ahead, sir. You're familiar with

those various types of asbestos, are you not?

A. The names.
Q. Okay.
A. And they are -- they're mineral types

that can form as asbestos when the crystals form as
asbestos. So tremolite can be asbestos or it could
be nonasbestos, depending upon how it formed.

Anthophyllite, the same thing.
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Crocidolite is a term that is specific
to asbestos. The non-asbestiform analog of that is
antigorite. It has a separate name, but it's the
same chemical composition.

Amosite is an acronym for a
cummingtonite asbestiform or cummingtonite asbestos
which was produced mainly in South Africa.

Chrysotile is the most common, as you
know, type, 95 percent of all asbestos out there.
That's a serpentine, and it has a non-asbestiform
analog. Failrly common, antigorite, richterite.

Actinolite is another one that's like
tremolite and anthophyllite. It only has the one
name, but it can form in two different ways.

So when these six, you know, are

asbestiform, they grow as cryst -- in that -- in that
asbestiform habit, crystal habit, then they -- they
are asbestos. But just the term tremolite is not --

does not automatically mean asbestos.

In other -- in fact, my
understanding -- you can ask a mineral scientist --
when you say "tremolite" to a mineral scientist, they
immediately assume you're talking about the common
garden variety crushed-up stone granular stuff. You

have to say "tremolite asbestos" to them for them to
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know what you -- what you mean.

MR. SATTERLEY: Let me move to strike
what somebody else would believe.

My question, sir, is are these the
types of asbestos that you've become familiar with?
That's -- that was all my question, not about what
somebody else might believe something to be.

MR. RADCLIFFE: Object to the form.

A. Well, I just want to be sure that it's

clearly understood --

Q. Okay.

A. -- that a word like "anthophyllite,"
for example, does not mean asbestos. It only means
asbestos when it's asbestiform. That's -- and that's

what's regulated, that's what's defined. That's --
MR. SATTERLEY: Let me move --
A. -- what it is.
MR. SATTERLEY: Let me move to strike
as nonresponsive. Let's change tapes.
THE VIDEOGRAPHER: This ends tape
No. 1. We're off the record at 10:16.
(RECESS. KRISTIE DAUGHERTY EXITS
SPEAKERPHONE. REBECCA SCHUPBACH
ENTERS VIA SPEAKERPHONE)

THE VIDEOGRAPHER: This is tape No. 2
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in the deposition of John Kelse. We're on the record
at 10:30.
CONTINUED EXAMINATICN BY MR. SATTERLEY

Q. Who is Irv -- Irving Tabershaw?

A. Irving Tabershaw I think was the
director of the New York State health department for
a number of years, and then he opened a consulting
company, occupational health, as a physician.

Q. Did he work doing some work for the

R. T. Vanderbilt?

A. Yes, he did.
Q. And what type?
A. He helped establish all the medical

surveillance programs for all of our facilities, and
he also undertook a mortality study of the Gouverneur

Talc workers.

Q. And was that published?
A. Yes.
Q. And is that one of the reasons why

you're of the opinion that there's no asbestos in --
in the talc products?

A. I don't believe his mortality study
really addressed that. He addressed the -- the
health end of it.

Q. How many people were dying, of what
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diseases and things of that nature?
A. The typical mortality study, ves.
(DEPOSITION EXHIBIT NO. 7 MARKED)
Q. I want to show you what I've marked as
Exhibit 7. It is a letter from Dr. Irving Tabershaw
to somebody at CNA involving R. T. Vanderbilt versus

Boney. Did you know there was a fellow named

Alvin -- Allan Harvey with R. T. Vanderbilt Company?
A. Yes.
Q. And what was his job?
A. Well, he -- he was originally in the

laboratory. He was a chemist, I believe, and then
he --
0. Like Mr. Kitts. Mr. Kitts was a
chemist also, right?
MR. RADCLIFFE: Object to the form.
A. Well, he worked in our -- the -- the

quality control lab at the plant.

Q. All right.
A. I don't know what his -- but -- and
then Allan Harvey did -- was -- I think his title was

environmental affairs manager, so he oversaw some
patents and MSDS's and did get involved in -- in the
issues with Gouverneur Talc.

Q. You -- you've told me before that you
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sort of kept track of workers' compensation claims
over the years. You're familiar with the matter of
Boney versus R. T. Vanderbilt, Gouverneur Talc
Company, correct, Francis Boney?

A. Well, I started with Vanderbilt in
1985, so I -- I would not be active on compensation
claims that preceded me by 10 or 15 years.

Q. So you didn't go back and look and --
and see how many people died of cancer from
dust-related diseases back before you started there?

MR. RADCLIFFE: Object to the form.

A. Well, that would be an area that would
be of -- of interest to me, and that's why the
mortality studies were done.

Q. Did you go back and look at a claim
such as this one where Francis Boney made a claim of
occupational lung disease from work?

A. Well, I would actually look at the
mortality studies where you would capture all the
cases and all the causes of death rather than
compensation records that are selective as to who

puts it in or not, so

Q. So you're -- I'm trying to figure out
this case, sgir. Did you go back --
A. The answer is -- would be no, I would
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not do that because I had other sources.

Q. You never went back and looked at the
Francis Boney file and what he died from and what the
court system determined he died from?

A. His speci -- specific file? No, I
wouldn't do that.

0. And -- and this particular letter,
this is written from Taber -- Dr. Tabershaw. You
know him, right?

A. Yeah, you -- you just mentioned him.

Q. And the CNA Insurance Company, that's
one of the insurance companies that provides coverage
for R. T. Vanderbilt?

A. That's correct.

MR. BREETZ: Objection to form.

0. And the -- the letter is dated when?
A. September 27th, 1977.
Q. And is Mr. Harvey, is he copied on

this letter?

A. Yes, he is.
Q. And at the bottom of the letter -- the
letter relates to Boney -- Francis Boney versus

R. T. Vanderbilt, correct?
A. That's the topic, yes.

Q. And he's discussing in the letter
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whether or not this individual's disease 1is
occupationally related, true?

MR. RADCLIFFE: Object to the form.

A. Give me a chance to --

Q. Sure.

A. -- to read it and I'll --
Q. Sure.

A. -- be happy to answer.

Q. Sure.

And while he's reading, now let me
place on the record that in this case you guys have
not produced any documents relative to workers'
compensation claims at all. You refer to documents
pro -- produced in the Franklin matter.

In the Franklin matter only cancer
cases were produced, only certain cancer cases were
produced, not all the other pulmonary disease, and
I'd request that you produce all workers'
compensation claims for dust-related diseases,
including asbestosis, talcosis, pulmonary diseases.
*(request no. 1)

MR. RADCLIFFE: There's a law in
New York -- these are New York State workers'
compensation claims. There's a law in New York that

says we can't produce them. And until we're ordered




10

11

12

13

14

15

le

17

18

19

20

21

22

23

24

25

Page 74

to produce them, we can't violate that law.

MR. SATTERLEY: Why didn't you guys
tell me that months and months ago? I'll file a
motion to compel this week and we'll get it on the
docket. That's --

MR. BREETZ: Joe, I mean, if you want
to talk about months and months, if -- if you had --

MR. SATTERLEY: No, no, no, no.
Counsel, you've told me your position. I'll just
move on.

MR. BREETZ: I mean, you said if
you -- if we had told you months and months ago. If
this had been an issue months and months ago, then
you should have raised it then.

MR. SATTERLEY: Okay. I'll raise it
on Monday.

MR. RADCLIFFE: Well, I don't know
what your practice is in Kentucky, but we need time
to respond. We need to be able to put our position
on paper. It's not going to take that long, but we
can do it.

MR. SATTERLEY: You'wve told me your
position. I understand. We'll file -- we'll follow
the local procedures and we'll file the motions and

we'll find -- we'll get to the truth someday.
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All right. You -- have you had a
chance to read that letter, sir?

A. Yes.

0. Okay. Now, that's a -- a letter where
Dr. Tabershaw is writing to the insurance company
about Francis Boney and whether or not his case is
occupationally related, true?

MR. RADCLIFFE: Object to the form.

A. He -- what it looks like to me is he's
talking about the probability or -- or the likelihood
that it may or may not be occupationally related
relative to all the factors that you would consider,
principally being his exposure, was he exposed to a
lot of dust or not so much dust, did he smoke, did he
not smoke. BAnd all of those things would have to be
reviewed in order to comment as to whether or not his
lung cancer, which he didn't seem to dispute, was
causally linked to exposure to the -- to the talc
dust, and that's what I get from this.

Q. He's saying in '77 there that it's his
view more likely than not that the -- the lung cancer
was causally related to the exposure to dust --

MR. RADCLIFFE: Object to the form.

Q. -- right?

A. Unless I'm reading it -- you know,
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improperly reading it, I -- I don't think he's saying
that. He's -- he's saying you have to consider these
variables and that -- in order to talk intelligently
about that. He's not saying one way or the other. I

didn't get the feel of that.

Q. Let me borrow that letter back. And I
apologize. I just want to read something to you. It
says, "Cancer diagnosis is not in question." He said

that, right?

A. Right.

0. "To wit, if the worker had 17 years
exposure beginning 25 years ago at concentrations of
2 to 5 fiber cc, that exposure is probably sufficient
to be at least partially responsible."

A. Yeah, and -- if he had.

MR. RADCLIFFE: What's the question?

Q. And then he says --

MR. RADCLIFFE: Well, let me object
because there's no gquestion.
MR. SATTERLEY: Yeah.

MR. RADCLIFFE: You're just reading a

statement.
0. That's -- that's what he said, right?
A. That's what he =said.

0. All right. Then he said, "Neither
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Dr. Lamm" -- do you know Dr. Lamm?

A. Yes.

Q. Who's Dr. Lamm?

A. He was a physician. He's an
epidemiologist that does epidemiology work, and at
the -- at some point he worked for Tabershaw
Associates. I don't know exactly what vyears.

0. (Reading) Neither Dr. Lamm nor I will
be available to testify. If you need medical
epidemiologic -- logic testimony is necessary,

consider either Keith Morgan of West Virginia or Hans
Weill of Tulane University.

He wrote that, right?

A. He wrote that.
Q. Okay. And have you -- I take it you
haven't -- or have you investigated why Dr. Tabershaw

refused to testify in this case?

MR. RADCLIFFE: Object to the form.

Argumentative.

A. I -- I have no idea if he refused or
just couldn't. I don't know.

0. But Keith Morgan, is that -- Dr. Keith

Morgan, is he the doctor that you referred to earlier
that you occasionally go to to help you out on

pathological issues?

777
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A. Well, he's a highly regarded pulmonary
specialist, yes.
Q. How much money have -- has

R. T. Vanderbilt paid Dr. Keith Morgan?

A. I have no idea.

0. How could I find that out?

A. I would think I would have to look in
my records to see if I have records. I would

probably be the person who would have records.

Q. You're the person on that issue as
opposed to Denaro or somebody else?

A. His records may actually more

accurate, but they may be more difficult to track

gsince I would keep records of -- of individuals that
I would ask, you know, to -- to advise us.
Q. You do know that the case of Boney

resulted in a decision by the New York court system
in favor of the worker.
MR. RADCLIFFE: Object to the form.
Q. You do know that, don't you?

MR. RADCLIFFE: Object to the form.

A. If they did, they did.
Q. You don't follow that?
A. No.

Q. Okay. But you have previously told me
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you're the person with the most knowledge regarding
workers' compensation claims, right?

A. In the company in terms of
occupational health, I would say I would be, ves.

(DEPOSITION EXHIBIT NO. 8 MARKED)

Q. Okay. In the matter of Elaine Boney,
Respondent, wversus Gouverneur Talc Company, July 10,
1980, have you ever seen that?

MR. RADCLIFFE: This is Exhibit 8,
which is a -- appears to be the first page of a
reported opinion as cited with some other statements.
I'll object to foundation, argumentative, to form.

Q. Let me show you that. 1It's a 1988
[sic] appellate decision against R. T. Vanderbilt.
Have you ever seen -- anybody at the company ever
share that with you?

MR. RADCLIFFE: Well, I object.

That's not what that document is.

Q. That -- that first page.

A. The white section?

Q. Sure.

A. I don't recall seeing it. It doesn't

mean that I may not have.
Q. Okay. In this reported decision it

says that there's asbestos content as high as
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Okay.

Okay?

That's what it says.

According to the testimony of Clifford
see that?

Yes.

And then it says, "The record as a

substantial evidence supporting the

That's what it says.

Have you seen any -- going back -- T

know you weren't with the company in 1980, but going

back and looking at records regarding

R. T. Vanderbilt and Gouverneur Talc, anything that

R. T. Vanderbilt did to educate the public about one

of its own employees dying from asbestos-related

cancer?

0.

A.

MR. RADCLIFFE: Object to the form.
MR. BREETZ: Objection to form.
At this time frame?

Well, I -- I do have difficulty

answering these questions because I think that I've

mentioned before that the company relies on what we

view, and I think most others, argumentatively, may
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view as -- as the most compelling evidence or
information. And that type of information would come
from a formal epidemiologic study of the workforce,
not from compensation records.

And you may disagree, but that's what
we believe and I think that's what most research
scientists would tell vyou.

So you would know from a formal
epidemiologic study exactly how many lung cancer
cases occurred, how many people died of lung cancer
or died from any other type of cancer or died from
accidents or any other cause.

And then there is a -- an issue as to
causality, whether or not those causes of death are
linked to exposure to -- to the work.

That's the kind of information that's
pertinent, I think, to the company. It's certainly
pertinent to me.

Compensation claims are fine. I mean,
when they come up you have to deal with them and you
try to figure out whether they're legitimate or not.
If they're legitimate, they -- they deserve to be
addressed. If they're not, they deserve to be
investigated, but that's on a case-by-case basis.

If you're trying to determine a causal

81
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association between an exposure and a response,
you're much better off doing a -- a scientific study
where it's all-inclusive rather than piecemeal. And
so when yvou give me exhibits of individual cases, it
doesn't tell me very much.

Q. How many people --

A. And I don't know -- you know, it's
difficult for me to comment on comp systems and --
and comp boards and what they do or they don't
consider to be evidence. All I can tell you is that
the scientific basis data that we rely upon is pretty
extensive and -- and it's pretty rigorous and it's --
it's far more detailed and -- and far better than
this sort of thing.

Q. How many workers have to die from
asbestos-related cancer before you warn the public?

MR. RADCLIFFE: Object to the form.

Q. I mean, I just showed you one right
there and you said that's not enough, you've got to
go to epidemiology. How many of those folks do you

have to see --

A. Well --
Q. -- before it's appropriate from a
corporate health standpoint -- a corporate risk

management standpoint, I should say, to warn the
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public?
MR. RADCLIFFE: Object to the form.

A. Well, when we feel that the science
base is such that there is definitely a risk
demonstrated, then we have an obligation, legally and
morally, to -- to -- to relay that -- that risk. We
do not see that risk in the data that we have.

MR. RADCLIFFE: I'm going to object --

Q. And my question --
MR. RADCLIFFE: -- and move to strike.
Nonresponsive.
Q. My question is morally -- you just

raised up morally as a company. How many individuals
have to die before it's appropriate to warn if one's
not enough?

MR. RADCLIFFE: Well, now I object.
Whether the witness raised morally or not, which I
moved to strike, it's not an appropriate question for
a deposition. We're here for --

MR. SATTERLEY: Sure it is.

MR. RADCLIFFE: -- legal issues.
We're here for -- it is?

MR. SATTERLEY: Please, Counsel, in
Kentucky law you state your objection and we move on.

MR. RADCLIFFE: Well, I'm trying to
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work with you on this. If I have to instruct him not
to answer, I will. But if -- if you're going to ask
questions about morality rather than legality, then
I'm going to have to instruct him not to answer.

MR. SATTERLEY: Under Kentucky law
that's inappropriate. Is it -- privilege is the only
basis to instruct a witness not to answer. And if
you're instructing him not to answer, certify the
question and I'll move for cost and sanctions to come
back up here and redepose this man.

Go ahead.

A. Could you read -- I'm sorry, could you
read back the question?

Q. The court reporter will read it back
for us.

A. Okay.

(REPORTER READS THE RECORD)

MR. RADCLIFFE: Object to the form.

A. Well, first of all, the company does
warn about the risks of its talc.
Q. Causing mesothelioma, lung cancer?

MR. RADCLIFFE: Object to the form.
Please don't interrupt the witness.

MR. SATTERLEY: Let me move to strike

as nonresponsive, but go ahead.
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MR. BREETZ: Well, let him finish
before you can determine whether it's nonresponsive.

MR. SATTERLEY: I think it is
nonresponsive.

Go ahead.

A. Well, the company warns on its -- on
its labels and material safety data sheets that
overexposure to our talc, like many mineral dusts,
are capable of causing harm up to --

Q. Cancer?

MR. RADCLIFFE: Object to the form.
Please don't interrupt the witness.

MR. SATTERLEY: I'm asking about
cancer. I asked specifically about cancer. It's
nonresponsive.

A. It does --

MR. RADCLIFFE: Well, whether it's

nonresponsive or not, do not -- you have to let him
finish his answer. Go ahead.

A. The warnings that we place on -- on
the product -- did place on -- on the product,

included potential for pneumoconiosis or talcosis,
which can occur. It did not include reference to
cancer because the data that we have indicate to us

that the material does not cause cancer, so
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consequently, we would not warn for it.

Q. Okay. My question, sir, was about
cancer. I showed you this case of Mr. Boney dying of
cancer --

A. Yes.

Q. -- 1980. And my question was, how

many people have to die of cancer before you believe
it's appropriate to warn about cancer?
MR. RADCLIFFE: Object to the form.

A. We would warn about cancer if we knew
that our product, whether it was talc or any other
product, caused cancer. We have no evidence that it
does, so we would not warn for it and -- and didn't.

Q. Let me -- I think -- I want to ask you
also -- you already told me you're not an
epidemiologist. You don't have any training in the
quality -- or you're not qualified to testify about

the quality of case reports versus epidemiology,

right?

A. I'm not sure, you know, how you would
say qualified. I -- I can read -- read --

Q. So can I.

A. I can read the comments. I can
read --

MR. RADCLIFFE: Please --
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A. -- the conclusion --
MR. RADCLIFFE: -- do not interrupt

the witness.

A. -- conclusions that are -- are made by
people who are qualified. I can read those.

Q. I -- I understand. So can I.

A. And -- and that's what I do.

Q. Okay. But you've not been rendered an

expert on the value of case reports versus
epidemiological study by any court system or any

body, governmental body or anything like that, have

you?
A. Oh, as an expert to comment on --
Q. Sure.
A. -- on differences?
I -- I know them, but I wouldn't

consider myself an expert and that's correct, I
wouldn't be.

(DEPOSITION EXHIBIT NO. 9 MARKED)

0. And let's show you Exhibit 9 there,

Mr. Shippee versus Gouverneur Talc Company.

MR. RADCLIFFE: Let me object. It
appears to be incomplete. I don't know if it's
complete or not.

MR. SATTERLEY: If you give me the
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complete -- you're the ones -- you guys are in
control of the documents. So if you give me the
documents like I asked in request for production of
documents, it might be complete. But go ahead.
Mr. Shippee's --
A. Mm-hmm.
Q. -- case against Gouverneur -- is it

Gouverneur Talc listed there?

A. Versus Gouverneur Talc, yes, that's
listed.

0. And does it indicate -- this is 1970
what?

A. Five.

0. '75. In '75, did he have cancer of
the lung?

MR. RADCLIFFE: Object to the form.

Q. I've highlighted it there for you
right there. Do you see it says, "carcinoma of the
lung"?

A. Yeah. It says, "Carcinoma is
present" -- "is present apparently as a primary

carcinoma in a severely diseased lung."
Q. Severely -- 1f I could just borrow
Exhibit 9 back for --

A, Sure.
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0. -- for a second.

It's got a -- it's addressed to the
Workers' Compensation Board there in Syracuse, right?

A. Yes, it says.

Q. Okay. And the second page -- that
paragraph there on Mr. Shippee in 1975, in his case
against Gouverneur Talc Company, if you could read
that paragraph, that last full paragraph.

A. Where you have yellow?

0. Be sure to read it out loud so the
folks on the phone and everybody can hear what the
doctor said about Mr. Shippee back in '75.

A. Okay. The section you have
yellowed --

MR. RADCLIFFE: No. He said read the
last full paragraph.

Q. The whole -- the last full paragraph,
yeah.

A. The whole paragraph.

MR. RADCLIFFE: You have to listen to
the question.

A. Okay. (Reading) The major damage is
to the lungs and these show a variety of lesions.
These include diffuse and nodular fibrosis which is

massive in the lower lobes, focal bronchiectasis,
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focal abscess formation, sgquamous carcinoma, focal
areas of bronchopneumonia, diffuse and nodular
pigmentation in areas of chronic pneumonia with
bronchoalveolar metaplasia.

In the upper lobes there is diffuse
fibrosis, pigmentation and emphysema, together with
exuberant perivascular fibrosis. The larger bronchus
in -- on one section show surrounding squamous
carcinoma plus subepithelial spread of carcinoma.

Underlying these terminal changes are
those of the fibrosing pneumoconiosis or dust
pneumonia producing pigmentation, nodular fibrosis
and accumulations of pigment.

The alveoli and the fibrous tissue
contain large numbers of pre -- pigmented spec --
spiculate fibers, probably iron containing. Some are
long, band-like and with pigment spots, others --
others short and spiculate. Some free of an alveoli
or in septae, others are in pigmented macrophages.
They are accumulating in such numbers as to fill some
alveoli, virtually all are birefringent.

A prolonged search has shown only a
very few typical asbestos bodies and the appearances
are not those of asbestosis. Whatever dust he has

been exposed to has produced a softer, more cellular
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fibroblastic proliferation than is usually seen with
gsilicosis or asbestosis."

Q. The Shippee case, are you familiar
with that case?

A. I know the name.

Q. Okay. And did R. T. Vanderbilt
contest this claim, if you know?

A. I don't know.

0. Okay. This would indicate, these
documents, that Mr. Shippee made a claim against
Gouverneur -- Gouverneur Talc Company back in '75

time frame, correct?

A. That's correct.

Q. And at that time frame he had a lung
cancer.

A. In -- yes, he had lung cancer.

Q. Okay. And he had some fibrosis in his

tissue that looked like either asbestosis or
silicosis or -- according to this record.
MR. RADCLIFFE: Object to the form.
A. Yeah. The description that -- that's
being -- what I'm reading here is -- is evidence of
what you might find in -- in the lung tissue from an
overexposure to -- to talc. You can get fibro --

fibrotic evolution from overexposure.
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0. Talc can cause fibrosis, right?
A. Sure, talcosis is --
MR. RADCLIFFE: Objection. Please let

him finish his answer.

A. And he's saying that -- what -- what
he's looking at there is -- he is saying it differs
from -- you know, from what you might see with

asbestosis or silicosis.

Q. So -- so now we've got Mr. Boney with
lung cancer. We've got Shippee with lung cancer.
They've both made claims. How many more -- have you

gone back to look to see how many more people had
cancer that worked in the -- in the mines or the
mills there in -- in Gouverneur?

MR. BREETZ: Objection to form.

A. Well, I -- I'm sorry, I don't mean to
be cantankerous about -- I would just have to give
you the same answer I gave you before, is that if all
you have is compensation experience, that's all you

have to look at.

Q. I'm sorry --
A. If you have done full-blown studies
on -- on your worker group by competent

epidemiologists and physicians, then you look to them

to tell you or let -- let you know whether or not the
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work that they have done suggests a causal link
between exposure to that material and the end --
endpoint disease. In this case you're talking about
lung cancer.

Q. Mm-hmm.

A. This document that you asked me to
read suggests to me that, yes, the person had lung
cancer. He also had a lot of exposure to talc, and

he showed it in -- in his lung.
One is not necessarily linked to the

other. It's not because he had this that that

caused -- necessarily caused the cancer. I don't
know. He may have been a smoker. I have no idea.
Q. Are you finished?
A. Yes.
Q. Okay. My gquestion was have you gone

back and looked to see how many other folks that were
working with Gouverneur's had developed lung cancer?
MR. BREETZ: Object to the form.

0. Back in the '70s.

A. Through the epidemiologic studies we
have, ves.

Q. And -- and you say, "we have." I'm
asking about you.

A. The Vanderbilt Company --

93
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Q. You --
A. -- has.
Q. Mr. Kelse, I'm asking about you. Have

you personally went back to look to see how many
people had lung cancer from -- and -- and worked in
the mines and the mills and was exposed to these
fibrous dust?

A. I've read all the epidemiologic
studies so, yes, I have.

Q. And vou think all the epidemiological
studies have all the medical records of -- and the
workers' compensation claims included in them?

MR. RADCLIFFE: Object to the form.

Q. For example, i1s Boney and Shippee's
case in the epidemiological studies that you
reviewed?

A. Mr. --

MR. RADCLIFFE: Objection to the form.

A. -- Boney and Mr. Shippee died of lung
cancer. That would be on their death certificates.
And their death certificates would -- would prompt
the reporting of lung cancer in those mortality
studies, so yes.

Q. Okay. So how many folks died of --

based upon your review of the epidemiologic studies,




10

11

12

13

14

15

le

17

18

19

20

21

22

23

24

25

Page 95

how many people died of lung cancer after working in
the mines, in the mills at the Gouverneur Talc
Company?
MR. RADCLIFFE: Object to the form.
A. The last most up-to-date epidemiologic
study was the Honda study, Elizabeth Ezell, went to

1990, and the number of lung cancer deaths was 31.

Q. And how many mesotheliomas was in
Honda?

A. They reported two.

Q. And are the two that was reported at

Honda separate and apart from the seven we talked
about earlier?
MR. RADCLIFFE: Object to the form.
A. No, they were included.

(DEPOSITION EXHIBIT NO. 10 MARKED)

Q. Exhibit 10 -- I showed you this
already.
MR. RADCLIFFE: Yes.
0. Exhibit 10, Mr. -- this is

Mr. Harmner, Harmer?

A. Dale Harmer, yes.
0. You knew Dale, didn't you?
A. I know who he is.

0. He was a worker over there at
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Gouverneur, right?

A. Yes.

0. And this medical report, does it not
indicate lung tissue with asbestos bodies? Do you
see that?

MR. RADCLIFFE: I'm going to object to
the exhibit, lack of foundation. It's multiple
documents. There's no evidence to show it was a
single document or that they belong together as one
document. Foundation.

Q. Does that not say, "asbestos" -- "lung

tissue with asbestos bodies"? Do you see that?

A. That's what it says.

Q. He's 49 years of age, that worker
there?

A. "Age 49."

Q. Okay. And that House of Good

Samaritan there, that's in Watertown, New York.
That's upstate New York, right, not too far from
where the mines are, right?
A. Watertown --
MR. RADCLIFFE: Object to the form.
A. Watertown is about 30 miles to the
south, yes, pretty close.

Q. Let's flip over to -- if I could
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borrow that back for just a second. I'll show you --
just in the interest of time direct you where I want
to take you to. This is to Charmaine Hauff -- Hauff,
and it's from the Waterfront Medical Services, PC.
Do you know what that is?
MR. RADCLIFFE: Same objection as to

the document.

A. No, I'm not familiar with that group.

Q. It says, "As you know, he is a
50-year-old white male who on 6-1-90 underwent right

thoracotomy and upper lobectomy for adenocarcinoma of

the lung."
Do you see that?
A. Yes.
Q. It says, "Pathologic examination of
resected lung material revealed not only" -- "not

only the carcinoma, but also numerous ferruginous
materials and asbestos bodies as well."

Do you see that?

A, Yes.

Q. And he was a worker?

A. Yes.

Q. And this pulmonologist,
Dr. David Davin, M.D., do you know him?

MR. RADCLIFFE: Same objection to the
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document.

A. I don't.

Q. He says, "I certify and affirm that
the foregoing report is true to the best of my
knowledge under the penalties of perjury." And it's
signed off by the doctor, right?

A. Yes.

0. Okay. So in 1990, this doctor was
testifying under ocath that he had determined this man
had asbestos bodies in his tissue.

MR. BREETZ: Objection to form.

MR. RADCLIFFE: Object to the form.

Q. Right?
A. That's what he said.
Q. Did you, as the corporate risk

manager, obtain the pathology and send it out for

evaluation?

A. No.

Q. You've done that in the past, have you
not?

A. I did that for -- when they were

available for the mesothelioma cases that you
mentioned earlier.
0. For example, the Franklin case, did

you send that out for tissue analysis?
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A. Did I?

Q. Sure.

A. I don't recall doing that.

Q. Okay. So now we've got -- we've got

Boney, we've got Shippee, we've got Harmer.

There's -- so far we've got three lungs cancers,
right?

A. Right.

Q. And you're not qualified to say that
when that man identifies asbestos bodies -- when that

doctor identifies asbestos bodies in the tissue that
he's incorrect, right?

A. You would probably need to talk to a
good pathologist to have a discussion on the pros and
cons and reliability of lung burden work.

Q. The Honda study you mentioned earlier,

that was funded by R. T. Vanderbilt, right?

A. That's correct.

0. It was published in 2002, correct?
A. That's correct.

Q. Did the Honda study -- they include

two mesotheliomas, correct?
A. That's correct.
Q. Do you know why the Honda study -- did

you -- you guys funded it. Did you not share with
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them the mesotheliomas that occurred in the '90s?
MR. RADCLIFFE: Object to the form.

A. No, we did not.

Q. And do you know why that is?

A. The nature of the study had a vital
status cutoff of 1990, so they occurred after the
vital status cutoff of the paper.

0. So that -- scientists determined to

cut off the disease in 1990.

A. That was the period of study, you
know. Whenever you do a study, you have a beginning
and an end, and that's the section that you study.

0. And there's been at least five
additional mesotheliomas that occurred from 1990 to
2002, correct?

MR. RADCLIFFE: Object to the form.

>

In addition to the two, vyes.
Okay.

That would make it seven.

10 > 10

For example, George Evans was
another -- was a mesothelioma victim, right?
MR. RADCLIFFE: Object to the form.
A. His death certificate said that.
(DEPOSITION EXHIBIT NO. 11 MARKED)

Q. That's Exhibit 11.
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A. Mm-hmm.

Q. That's -- G. E., that's George Evans,
right?

A. That's correct.

MR. RADCLIFFE: Object to the form.

Q. He died of mesothelioma after working
for -- working at the Gouverneur Talc Company?

MR. RADCLIFFE: Object to the form.

A. Well, I say that's what's on his death
certificate. Whether it's an accurate one or not,
that's

Q. And you -- and you -- and you
researched him.

A. Yes, I did.

Q. As well as sgeveral of the other
mesotheliomas, right?

A. Certainly.

Q. And you know that George Evans worked

for the Gouverneur Talc Company 33 years, from 1954
to 1987, right?

A. If that's -- that's the records that
we have, that's it.

Q. He was a laborer and a quality control
and he eventually became a supervisor, right?

A, That's correct.
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Q. And his -- the pathology report of

George Evans was confirmed by the Mayo Clinic, right?

A. I believe so. I'd have to go back and
look at the files.

0. And he died on June the 10th, 1995.

A. 1995. I don't know if that's the
exact date, but that's --

0. It would be on his death certificate,
though, right?

A. Right.

Q. At least seven years prior to the

Honda study.

A. Prior?

Q. Yes. The Honda study was in 2002.
A. Oh, when it was published.

0. Sure, vyeah.

A. Yeah, prior to being published, vyes.

MR. RADCLIFFE: Let me object to
Exhibit 11 to the extent that it violates New York
law on information to be shared about workers'
compensation claims.

MR. SATTERLEY: The court in Kentucky
already ordered all the workers' compensation claims
that you guys turned over to be matters out in the

public. There's no violation of New York law at all.
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If you want to take that matter up with the court,
you certainly can.
In addition to George Evans,
Mr. Bickford also died of mesothelioma. He was a
Gouverneur Talc employee, right?
MR. RADCLIFFE: Same objection.
A. That's correct.
Q. He worked for Gouverneur Talc from
1949 till -- was it 19547
A. I don't know. I don't have the
record.
Q. How do we get the record? The

employment records for Mr. Bickford?

A. Oh, I think that those could be
supplied to you, I mean, what we have in terms of
when he was hired and when he left, what jobs he had.

Q. You do recall that Mr. Bickford -- was
he one of the ones that you sent over to Dr. Rubin?

A. No. He was one that I had no

knowledge of.

Q. Okay. How did you learn that one?

A. That was -- appeared in a case in New
Jersey.

Q. But he had, according to the records

you saw, mesothelioma and he died in 1994.
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MR. RADCLIFFE: Object to the form.

A. Yeah. The only document we had was a
death certificate.

0. And he -- the death certificate
indicated he died of mesothelioma in 1994.

A. If that's what it said, ves.

0. Let's see. Mr. Malbeuf, did I
pronounce his name?

A. Malbeuf.

0. Malbeuf.

A. Right.

0. What was his first name?

A. Larry.

Q. Larry. He worked at the
Gouverneur Talc Company for -- 1954 to 1994, right?

A. I believe that's correct, yes.

Q. And he --

(DEPOSITION EXHIBIT NO. 12 MARKED)
Q. Let me show you what I -- what I'll

show -- show your counsel Exhibit 12.
MR. RADCLIFFE: Same objection to this
document.
0. Exhibit 12 here is a death certificate
that somebody's blacked out. Do you see that --

A, Yes.
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Q. -- part of it?
A. Yes.
Q. And then right onto the death

certificate is his employment, some of his employment

there with the company.

A. That's correct.
0. He worked -- according to that, did he
work as a miller, first miller -- first as a laborer,

then a miller, then second miller, then quality
control?

A. Yeah. The lion's share of his work
was in quality control.

Q. He spent approximately 39 years at the
Gouverneur Talc Company, right?

A. Yes.

0. And his mesothelioma -- he died from
that disease in 1995 as well, correct?

A. Well, that's what the death

certificate said.

Q. Death certificate says that, right?
A. Yes.
0. Okay. And that was, once again, seven

years before the Honda study.
A. Before it was published.

Q. Sure.
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A. Yes.

0. R. T. Vanderbilt, how much did they
pay for that Honda study?

A. Ch, I -- I don't know. It was
probably close to maybe -- the typical cost for a
study like that runs a couple hundred thousand.

0. Two hundred and some-odd thousand
dollars?

A. Something like that. I don't have the
exact figure.

Q. And how -- when did that study begin?

When did RTV begin that study?

A. I think it was in the -- might have
been in the mid -- mid '90s. I'd have to go back and
look at the actual date. '94, '95, something like

that. Maybe '93.

Q. So from '94 or '93 up to 2002,
that's -- they -- they spent time doing the study,
doing the research?

A. Took a -- yeah, a few years.

Q. And certainly you told the researchers
in the Honda study all about these folks with
mesothelioma, right, like this Malbeuf?

MR. RADCLIFFE: Object to the form.

Q. Because you knew about them, right?
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MR. RADCLIFFE: Object to the form.

Which -- which question should he answer?

0. Well, the first asked, did you tell
Honda -- the Honda group about the other folks dying
of mesothelioma?

A. No.

Q. Okay. Why not?

A. Because it was after their wvital
status cutoff.

Q. But you knew about them, right?

A. I knew about them in 1995, '96.

Q. You would agree that if you told them
about these other mesotheliomas, that that would
potentially alter the -- any conclusions that Honda

may draw?
MR. BREETZ: Objection to form.
MR. RADCLIFFE: Object to the form.

A. I don't know that at all. I doubt it
would.

Q. So you don't think that may cause
concern with regards to the researchers doing that
$200,000 study that RTV was paying for if they found
out there was more people dying of mesothelioma than
just the two they found?

MR. RADCLIFFE: Object to the form.
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A. I -- I can't speak for them. I don't
know. They would be interested in causality.
Q. But you -- you knew of -- of these

folks in '95 and '96. You investigated them, sent
them to your own doctors to evaluate?

A. That's correct. Did that.

Q. And one of the doctors you I think
mentioned earlier was somebody down in North
Carolina. What was his name?

A. Brian Boehlecke.

(DEPOSITION EXHIBIT NO. 13 MARKED)

Q. Exhibit 13, once your counsel gets
finished talking --

MR. RADCLIFFE: Same objection to
Exhibit 13 on the workers' comp issue.

0. Boehlecke, is -- is that his letter to
you in 1996 about Mr. Maleauf -- I apologize, what's
his last name?

A. Malbeuf.

Q. Malbeuf. Malbeuf. 1Is that part of
Exhibit 13 there?

A. I don't know if it's in relation to
Mr. Malbeuf or -- or Mr. Evans because they're both
around the same time frame.

Q. You --
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A. The name's blanked out. I -- okay. I
see he's talking about a pleural effusion, and I know
that that was a characteristic of Mr. Evans -- or
rather Mr. Malbeuf, so

(DEPOSITION EXHIBIT NO. 14 MARKED)

Q. In addition to the folks we've already
gone over, is there a fellow named Rice? Was it Ray
Rice?

A. Robert Rice.

0. Robert Rice. He died of mesothelioma
as well.

MR. LONG: You've been watching too
much football.

MR. RADCLIFFE: No. 27, I think.

MR. SATTERLEY: I'm sorry, I'm sorry.
You're right, I'm watching too much football.

Robert Rice. Robert Rice. He -- he
died of mesothelioma as well, right?

A. That's what the death certificate
said.

Q. And he worked at Gouverneur Talc
Company from 1956 to 19757?

A. Yes, yes. Yes, he did.

0. And --

A. Actually, I'm sorry, do you have a
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copy of the death certificate?
0. Sure. Exhibit 14.
A. Yeah, because I think --

MR. RADCLIFFE: Same objections to

Exhibit 14.

Q. Somebody's blacked out the -- the
names there. Do you see it?

A. Right.

MR. RADCLIFFE: He's blacked out the
names, but you've put initials at the top.

MR. SATTERLEY: Because that's what I
think Dr. Rubin, when he published that report that's
got all their names and all their vital information
in the depositions and testified in court
proceedings, I don't think there's been any
limitations in that regard.

But go ahead. You --

A. Okay.

0. You know --

A. That's right.

0. -- Robert Rice worked at the

Gouverneur Talc Company for close to 20 years, right?
A. Twenty years. '56 through '76.
Q. And he had both malignant mesothelioma

and the autopsy revealed asbestosis, right?
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A. Would suggest it -- I think it said --

it's hard to read, but something about talc and --

0. Asbestosis, too?
A. Yeah.
Q. It says "asbestosis." And now

Mr. Rice's death occurred in 2001, right?

A. That's correct.

Q. And that was a year before Honda
study -- the Honda study came out.

A. Was published, yes. I think we

learned of this in 2003, though. I think it was
actually his wife that filed the compensation claim,
if I'm not mistaken. Up until then, we hadn't been
aware of this case.

Q. And now, with regards to the Ray Labow
compensation claim, you guys fought that, didn't you?

MR. RADCLIFFE: Object to the form.

A. Fought?

Q. Fought it, yeah. When they -- he
filed a workers' compensation claim for his
mesothelioma, you guys fought it.

MR. RADCLIFFE: Object to the form.

A. I'm not quite sure what you mean by

fought it.

Q. Well, you didn't just agree, yeah,
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this man's got mesothelioma from work and we're going
to pay his family and pay for his damage. The
company didn't do that, did they?

MR. RADCLIFFE: Object to the form.

Q. Had to go -- you contested it.
A. Well, we did -- didn't just
automatically agree. We -- we -- we did want the

confirmation I think that his mesothelioma was
confirmed. I don't think we had an issue with that.
I think our issue was whether or not there was a
competing risk, may he have contracted that --

contracted that pulmonary cancer from some other

source.
Q. You mean the pleural cancer.
A. Yeah.
Q. The pleural. The mesothelioma.
A Yeah. He definitely had that.

There's no question.
Q. Okay. And the Workers' Compensation
Board found in favor of Mr. Labow, that it was, in
fact, a work-related occupational disease.
A. That's what they found, yes.
MR. RADCLIFFE: Object to the form.
Q. Now, was Richard Evans one of the

experts that you guys hired to -- to help contest
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that Ray Labow case?

A. I think he was referred to as the --

0. Richard B. Evans?

A. -- IOM, independent -- IME, or
independent medical evaluation. That means that he
was hired by the carrier.

0. Zurich.

A. Zurich.

Q. Zurich's the insurance company, right?

A. Right.

Q. And so it's your testimony he's

completely independent.
MR. RADCLIFFE: Object to the form.
A. Well, we did not hire him.
0. You didn't, but you tried to influence
his opinions on causation, did you not?
MR. RADCLIFFE: Object to the form.
A. Well, once again, I have to stop the
way you asked -- asked the question. We shared the

information we had which we felt was pertinent to the

case. He had access to all information.
0. You wrote him a letter back in 2005,
did you not, prior to him writing -- issuing any type

of report --

A, That's correct.
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Q. -- to tell him your personal opinions?
MR. RADCLIFFE: Object to the form.
A. Well, I shared with him studies that
he could read.
Q. You -- hmm. Studies. What type of

studies did you share with him?

A. Well, I sent him the mortality
studies, the animal studies that were done with this
material that produced no tumors. A couple -- I may
have sent him one of my own summaries of all of
the -- all of the studies, along with the studies
themselves, and that's what I sent.

Q. Because you didn't want him to give a
causation opinion even though -- well, you didn't
want him to give a causation opinion, right?

A. Well, I wanted --

MR. RADCLIFFE: Object to the form.

A. I knew he would be asked to do that,
and I felt it was important that he -- that he had
all the information we had and any other information
that he may want to obtain. So I'd want a decision
made on the most complete information possible.

(DEPOSITION EXHIBIT NO. 15 MARKED)

0. Exhibit 15 is a letter dated

January 10, 2005, from you to his doctor.
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MR. RADCLIFFE: Object to 15. It's
argumentative.
Q. Do you remember writing a letter to
this doctor back in 2005 about the Ray Labow --

helping you out on the Ray Labow situation?

A. Well, again --

0. Is that --

A. -- you ask --

Q. Is that your letter, sir? That's what

I'm trying to figure out.

A. Yeah, but I -- I want to answer your
question when you say about me -- him helping me out.
What I'm trying to do is I'm trying to provide
information we have that's pertinent to the issue of
causality, and so I provided it.

Q. Anywhere in that letter does it say,
"Enclosed you'll find a bunch of studies about this
issue"?

A. No, it doesn't. It just says,
"enclosed the most recently published human health
stud" -- "human health studies," plural, so I did
provide studies.

Q. The bot -- this letter basically --
I'll read -- (Reading) In discussing the captioned

case with Ann Marie Mize, it was agreed that an
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independent medical evaluation in this matter --
would be wise for me to forward studies we feel are
pertinent to this case. This is a particularly
important case to Vanderbilt because the causal
allegations presented in these medical records we
have seen are simply in error, i.e., the asbestos

exists in the talc or the talc itself causes

mesothelioma.
First of all, let me ask you, is
Ms. Mize -- she's with Zurich, the insurance company?
A. Yeah. She'd be the claims manager, I
think.
Q. And was she the one that picked

Mr. Evans?

MR. RADCLIFFE: Object to the form.

A. I -- I don't know.

Q. Or Dr. Evans, I'm sorry.

A. Yeah, I don't know. She probably was.
Q. Okay. 1In this letter you say that he

worked as a "wheeler operator in the mill (employment
records enclosed) . "
How long did he work as a -- a wheeler
operator?
A. Whatever the employment records

indicated. I -- do -- do you have that here?
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Q. Go back to the -- the R. L. Maybe
it's --
A. R. L.? Let me see 1f I can find that.
Q. Is it there? Maybe you don't have

them. Those, once again, could be provided to us,
the employment records? * (request no. 2)
A. Sure.

MR. RADCLIFFE: Object to the form.
That's not an agreement to provide anything.

MR. SATTERLEY: We'll follow up with a
request.

And you seem to indicate in this --
the letter that you believe that he was exposed to
asbestos and insulation materials in the plant?

A. I took some bulk samples from various
places in the plant as part of an asbestos abatement

activity. And in the wheeler area there were pads,

insulation pads. And when sent off for analysis,
they did -- they contained some asbestos, a certain
percentage. I have that report.

Q. You have that report? You can provide

it to me as well? *(request no. 3)
A. Sure.
Q. Okay.

MR. RADCLIFFE: Same objection.
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Q. And -- and was that chrysotile or was
that crocidolite or --
A. It was chrysotile, predominantly.
Q. You didn't -- you didn't take any air

sampling to indicate that that chrysotile product was
emitting dust from that pad, did you?

A. No. We just took the bulk material.

Q. So you can't testify or you don't have
any basis to have anybody testify that those pads
released any asbestos in its normal operation.

MR. RADCLIFFE: Object to the form.

0. Right?

A. No, other than the absence of people
reporting chrysotile and what air samples that were
taken.

Q. Okay. You also indicate in this
letter to Dr. Evans something about him working as a
gas station attendant. You don't have any evidence
of whether he worked around brakes or
asbestos-containing brakes, do you?

A. I'd have to go back and look in the
file. My recollection was that he did do brake work.

Q. Really? Why did you say to Dr. Evans,
"I do not know whether he worked on brakes or not"?

I highlighted it there.
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when I had the records in front of me, I didn't see

any evidence one way or other that he did.

Q. The bottom line is you're -- you --

all you were trying to do was trying to shift the

blame to some other exposure source, isn't that true?

MR. RADCLIFFE: Object to the form.

A, No.
Q. Isn't that true?
A. No, it's not true.
0. Isn't that true, sir?
MR. RADCLIFFE: Object to the form.
A. It's not true.
MR. RADCLIFFE: Asked and answered.
0. Well, after you sent this material to
Dr. Evans and you gave him all this information,
he -- he confirmed this disease was mesothelioma, but
he wouldn't say that it was related to the talc,
correct?
MR. RADCLIFFE: Object to the form.
A. Well, again, I have to go back and
read his report. I -- I -- I believe he -- he felt
that it was unlikely to be related to the talc.
Q. And the Workers' Compensation Board,

once again, disagreed with your expert. And on
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appeal, both the board found in favor of the claimant
and the appeal -- Mr. Labow's family, after he passed
away, won on appeal as well, correct?
MR. RADCLIFFE: Object to the form.
(DEPOSITION EXHIBIT NO. 16 MARKED)
Q. You've seen that.

MR. RADCLIFFE: Let me see it.

A. Yes. That was the board panel
decision.

Q. Okay. So they -- they determined that
it was still occupationally related. It was related

to work at Gouverneur Talc, the mesothelioma was
caused by that.
MR. RADCLIFFE: Object to the form.

A. Whatever their opinion was.

0. Now, in -- the case in New Jersey,
when you testified down in New Jersey, there was a
stipulation between R. T. Vanderbilt and the
plaintiff's counsel, five -- five mesotheliomas. Do
you remember that?

A. Yes.

Q. And I think when I took your testimony
a couple of years ago, I actually wrote on a yellow
sheet of paper and we wrote out the stipulation. Do

you remember that?
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A. I vaguely -- yeah.

Q. Have you ever taken a stipulation
and -- the cases listed by Abraham and Hull encased
in the report and tried to determine -- to confirm
that, in fact, those aren't the same cases?

A. I'm not sure I understand, you know,
issues of stipulation. As I mentioned before, I
checked what information I -- I had from the Hull
paper, the dates against the dates of the -- of the
compensation cases, and I told you I -- I couldn't

get a match for any of them. The closest I came was
the fellow that was reported in the second mortality
study who had worked in I think 1948 as a surveyor
for a week or so.

MR. SATTERLEY: Let's change tapes.
Unless you need to keep talking.

THE VIDEOGRAPHER: This ends tape
No. 2. We're off the record at 11:30.

(RECESS)

(DEPOSITION EXHIBIT NO. 17 MARKED)

THE VIDEOGRAPHER: This is tape No. 3
in the deposition of John Kelse. We're on the record

at 11:38.
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(CONTINUED EXAMINATION BY MR. SATTERLEY)
Q. What I was talking about is what I've
sort of tried to do in Exhibit 17 is figure out
mesotheliomas not counted by Honda. And I've -- I've

put together a little chart of date of birth, date of
death, years of exposure between what I could pull
from the Abraham paper and the stipulation that you
and I previously made in a prior deposition, the
stipulation you made in New Jersey, to demonstrate
that there's -- you know, how many mesotheliomas
there are.

MR. RADCLIFFE: I'm going to object to
the document. It's argumentative, lacks foundation.
And also Mr. Kelse didn't make any stipulations.

MR. SATTERLEY: We'll go back to the
record and we'll figure out what that says.

But anyway, you see what I've done
here. 1I've got the -- a list of Abraham and it's got
five mesotheliomas, and then there's a stipulation
and it's got five mesotheliomas. Do you see that?
And it's got date of birth, date of death and years
of exposure.

A. Yes.
Q. Have you went back and done this type

of analysis yourself?
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A. Well, as I indicated, I -- you know,
I -- I'd have to go back and look again at -- at what
data was in -- I remember trying to do it, and I had
a hard time with it --

Q. Okay.

A. -- because it just wasn't -- the
information was not there.

Q. Did -- did -- in Dr. Abraham's paper,
did he refer to mesotheliomas as published by
Enterline?

A. He referred to Enterline. Enterline

had done some studies on the prevalence of
mesothelioma in -- in New York State and certain
counties. I think he referred to that. That was the
reference.

0. And there was a refer -- Enterline
refers to eight mesotheliomas in the Jefferson and
St. Lawrence counties. Do you recall that?

A. I don't know if it was eight and I
don't know if it was in Jefferson/St. Lawrence. I --
I -- I do know from subsequent work that the excess
was in -- not the county where the mining was, it was
in the other county. I think that's St. Lawrence.

Q. And -- and that's -- my next question

is, can we find out from personnel files whether the
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employees all lived in the same county where they
worked?

A. Well, we certainly would have records
on people's addresses. So to that extent, I would
think, ves.

Q. Sure. Like, for example, a lot of
folks that live in -- or work in Louisville,

Jefferson County, actually live in Oldham County or
Bullitt County, the counties surrounding Louisville.
And I guess a question that I had is if we -- who do
we go to at R. T. Vanderbilt to find the list of the
employees with their addresses?

MR. RADCLIFFE: Object to the form.

A. Well, it could start with me.

Q. Is that -- is that -- do you maintain
that?

A. I don't, but I -- I would be the
person who would pick up the phone and -- and ask for
that information if it was available, and I -- I
think -- I don't know for sure whether it would be,

but I just don't know.

Q. Did you provide to the Honda group,
the counties in which the employees lived in so that
the Honda group in their study could analyze

mesothelioma death rates in -- in each county and
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things of that nature?
A. No. That was completely, you know,

alien to the purpose of the study. The study was

for -- for Vanderbilt talc workers.
0. oh.
A. All Vanderbilt talc workers, not

general population in counties.

Q. Will you agree to provide me with all
documentation, everything you provided to the Honda
study people?

MR. RADCLIFFE: Object to the form.
He won't agree in a binding way on Vanderbilt.

0. You have all that, don't you?

A. Well, they certain -- the type of
information we used is what you would expect you'd

want to know, how many people worked, when they

worked, what -- what departments they worked. All of
that information would be in personnel file -- files.
Q. No, I apologize, sir. Everything you

provided to the Honda group when you paid them
$200,000 to do this research, do you have those --
the documentation still?
A. The -- the company --
MR. RADCLIFFE: Object to the form.

A. The company would have those types of
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records, because that's what I've provided, would be
the records they would need to look at that any

company would have, employment records.

Q. I'm talking about correspondence,
e-mails, things -- letters writing back and forth
when you -- Dear Dr. Honda, this is what I'm

enclosing, things of that nature.

A. I don't know how -- what records I
really have from that. I mean, obviously I have the
finished products that -- you know, the studies. And

I have some documents that pertain to I'm sending
you, you know, all the dust data I have, you know,
that you can add to all the dust data you're getting
from other sources, and here's all the work
designations in terms of work areas and so forth,
that type of thing. I do have a lot of those records
still.

MR. SATTERLEY: 1I'd request that we
get all documents. If you're going to rely upon
Honda at all at the trial, all documents that you
have in your possession regarding the Honda study.
*(request no. 4)

MR. BREETZ: Just follow up with a
letter.

MR. SATTERLEY: I will.
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MR. RADCLIFFE: Well, I'll agree with

you as long as it cuts both ways. If you rely on
Hull, we'll do the same thing.

MR. SATTERLEY: I didn't pay for Hull
and Hull is not a witness in my case. And I know
you've been running around trying to do that for --
or R. T. Vanderbilt has, harassing folks for years on
that, but that's not the issue. I will follow it up
with a letter and a request to get copies of that.

Q. Slim Thompson, C. S. Thompson. He has
been a long-time R. T. Vanderbilt mineralogist?

A. Well, he's a mineralogist and he
worked for Vanderbilt for quite some years.

(DEPOSITION EXHIBIT NO. 18 MARKED)

Q. And I want to show you a letter dated
November the 4th, 1976. It's a Report of Call at
Syracuse.

MR. RADCLIFFE: Which deposition
exhibit number is this, 187?

MR. SATTERLEY: Yes.

MR. RADCLIFFE: So the other -- the 23
on here is from something else?

MR. SATTERLEY: Yeah. Exhibit 23 is
probably from the trial in Anderson -- in Franklin,

Anderson Circuit Court. It is.
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Have you seen that letter regarding

the Boney situation? Why don't you do this? Why

don't you read it out loud so the folks on the phone

and everybody in the room can hear what this letter

is about.

MR. RADCLIFFE: The whole thing?
MR. SATTERLEY: Sure.

The whole thing?

Yeah, read it out loud.

MR. BREETZ: Joe, just -- again, a

continuing objection to the references to insurance,

they're continuing.

down) .

MR. SATTERLEY: (Nods head up and

Go ahead.

make sure.

once.

I don't

objection, but

Dr. C.

S.

A.

MR. BREETZ: Is that a yes?
MR. SATTERLEY: Yeah.

MR. BREETZ: Okay.

MR. SATTERLEY: I mean, I --

MR. BREETZ: Yeah, I just wanted to

MR. SATTERLEY: I've already said it
-- I understand you preserve your
go ahead. I disagree, but go ahead.

Read it, okay. (Reading)

Thompson and I discussed the workmen's
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compensation hearing scheduled for November 17th,
1976, dealing with former GTC worker Francis Boney.

Mr. Boney died in May 1976 while his
compensation case was in progress. The diagnosis was
death due to bronchogenic cancer. Prior to death,
Mr. Boney was claiming complete disability due to
talcosis. Mr. Boney's widow is now claiming that the
cancer was a result of talcosis brought on by
exposure to talc, and CNA is faced with a sizeable
claim that must be handled separately from the
workmen's comp proceedings that were taking place
before Mr. Boney's death.

In this type of case, unlike the W --
workmen's comp cases of disability of living
claimants, there is no settlement out of court. CNA
either pays the stipulated sum to the widow or is
freed from any responsibility, depending upon what
the court rules was the cause of death.

CNA believes that if the workmen's
comp court referee rules that death was caused by
cancer, which in turn was caused by talcosis, there
will be a rash of similar claims from many other GTC
workers. This may be especially the case since the
Boneys -- since the Boney widow's lawyer is

apparently making a career out of handling talc
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worker cases. He has handled some ITC worker cases
and is now adding the GTC workers to his list of
clients.

Mr. Goldberg said that the Boney
attorney had mentioned that Mr. Kitts would be at the
hearing, and it is believed that Kitts also gave
testimony at other hearings involving former ITC
workers. Accordingly, CNA is quite anxious to
counteract any Kitts testimony that asbestos might be
involved in the Boney case. Otherwise, they believe
they can expect many more similar claims from former
GTC workers.

It was agreed that Mr. Harvey would
attend the hearings scheduled for November 17th in
Syracuse for the purpose of observation and advising
Mr. Goldberg in any way that might help counteract
Kitts' testimony. Mr. Goldberg will leave the
hearing open until we have had a chance to study the
transcript of Kitts' testimony with Dr. Thompson.
Then another date will be set for Dr. Thompson to
present rebuttal as well as new testimony of his own.
They felt that this procedure was as good or possibly
better than having Dr. Thompson at the hearing on the
same day as Kitts.

We discussed at length the medical
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aspects of the case. CNA is now relying on a
pathologist from Albany who may or may not know much
about the talc-asbestos problem. We suggested that
CNA contact Dr. Tabershaw for advice on this whole
gsituation and they seemed quite receptive. We would
not be surprised if CNA brings him in on the case as
a consultant.

In summary, CNA is mainly interested
in disassociating talcosis from lung cancer and, by
inference, exposure to New York State talcs from
carcinogenicity. To do this, they need to establish
that little or no asbestos was normally found in the
ores mined at the time Mr. Boney was working for GTC.
This is where they need our assistance.

AMH, Allan Harvey.

Q. Allan Harvey was working at
R. T. Vanderbilt at the time of this letter, correct?

A. 1976, vyes.

Q. Be fair to say this would have been a
letter that was created by Mr. Harvey during his
employment at R. T. Vanderbilt?

MR. RADCLIFFE: Object to the form.

A. I really don't see a clear indication
that he wrote it other than the initials at the end.

0. His initials.
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A. That's all I have.

Q. And -- and you also -- it's also
carbon copied to -- to some other executive at the
company. Hugh Vanderbilt?

A. Senior.

Q. Yeah. He was the CEO back then.

A. That's correct.

Q. Okay. And who else received a copy of

this letter?

A. T. Noland, a Tom Noland.
Q. Do you know who he was?
A. Executive VP, second in command.

G. L. Fiederlein, who at the time I think was the
chief financial officer. Dr. Thompson. Vern
Streitmatter. He was in charge of the operating

facilities operationally. G. Erdman was the plant

manager. P. -- P. B. Gibney, Jr., and K. S. Karsten,
neither of those I -- I don't recognize those names.
Q. But it would be fair to say the -- the

names in the document, the information in the
document, the fact that they were talking about
documents, fair to say more likely than not this is a
document involving R. T. Vanderbilt.

MR. RADCLIFFE: Object to the form.

Q. Right?
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A. It's involving what it -- what it
says.

Q. The Boney case that we were talking
about earlier.

A. Right.

Q. Okay. If I could just borrow that
back from you --

A. Sure.

Q. -- for a second. I wanted to just ask
you one question about -- it says, (Reading)
Mr. Goldberg in any way -- advising Mr. Goldberg in

any way that he might help counteract Kitts'
testimony.
You said earlier, I think, you've read
Mr. Kitts' testimony, right?
MR. RADCLIFFE: Object to the form.
A. I know Mr. Kitts feels there's
asbestos in the talc.
0. And he was the chemist at -- at
R. T. Vanderbilt.
A. I think he worked for International
Talc as well.
Q. And when -- and when -- when
R. T. Vanderbilt bought International Talc in 1974,

Kitts came over to work for -- for R. T. Vanderbilt,
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right?
MR. RADCLIFFE: Object to the form.
A. I don't know -- I don't have any
direct knowledge of what his -- what the period was.
Q. It says, (Reading) CNA is mainly

interested in disassociating talcosis from lung
cancer, and, by reference, exposure to New York talcs
from carcinogenicity.
Do you know -- do you have any
knowledge why they want to do that?
A. Well, there's no association that I'm

aware of in the literature for talcosis or

pneumoconiosis, you know. It may be a secondary
or -- or an accompanying disease with lung cancer,
but I think it -- it's -- there may be some debate

about, you know, one link to the other, if you'wve got
asbestosis or talcosis or kaolinosis or any of the
pneumoconiosis, whether they may prompt a -- a -- a
carcinogenic response in the lung.

My understanding is these are two
different things, two different, you know, biologic
processes, but that's something you should ask a
physician.

Q. It says, (Reading) To do this, they

need to establish that little or no asbestos was
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normally found in the ores mined at the time
Mr. Boney was working at Gouverneur Talc Company.
Is that what -- and then it says,

"This is where they need our assistance." Do you
remember reading that?

A. Yes.

Q. And that's what you have been doing

for the last 25 years now, 24, 25 years, correct?
MR. RADCLIFFE: Object to the form.
Q. Providing assistance to try to prove
that there's little or no asbestos in the ores of
the -- the mines up there.

MR. RADCLIFFE: Object to the form.

A. I've been providing science base, you
know.

0. But the truth of the matter is, before
OSHA was enacted -- you know OSHA was enacted in '72

or about there.

A. Enacted?

Q. Yeah.

A. You mean --

Q. OSHA --

A. You mean --

Q. OSHA regulations.

A. You mean OSHA's asbestos standard --
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0. Yes, the OSHA asbestos standard.

A. -- was enacted in 1972. That --

Q. Yes.

A. That's what they did, yes.

Q. Okay. But prior to that
R. T. Vanderbilt -- and you know this -- they told
the public, told the world -- well, no, they didn't

tell the world. They have made publications about
gsome of their Nytal products, correct?

A. There -- there were product sales
brochures, things of that nature.

Q. And in some of their Nytal brochures
in the '60s, they indicated that there's asbestiform
materials in -- in the ore, correct?

MR. RADCLIFFE: Object to the form.

A. I'm aware of one old publication that
references a reference to the possibility of asbestos
in that general region that -- that references a
document that was written in 1942.

Q. Let me show you -- and which -- what
document are you referring to now? Are you talking
about what I'm going to show you?

A. I think that's the one, yeah.

(DEPOSITION EXHIBIT NO. 19 MARKED)

Q. Let me show you Exhibit 19. And this
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is the R. T. Vanderbilt brochure publication on Nytal

from 1966, June 1lst, 1966, correct?

A. Right.
Q. If you flip to the first tab I have
there under properties. Do you see the section

called properties?

A. Right, Section IV.

Q. And then it's got "General Appearance,
Raw Ore." Do you see that?

A. That's correct, yeah.

Q. And I've highlighted down there
where -- under tremolite, (Reading) Tremolite occurs

in the long prismatic crystals and columnar to
fibrous aggregates.
Do you see that?

A. Right.

0. "Asbestiform varieties are common.
Tremolite has the same general appearance as
wollas" --

MR. RADCLIFFE: Wollastonite.

A. Wollastonite.

0. -- "wollastonite."

Okay. So in this 1966 publication,
R. T. Vanderbilt told customers or whoever was given

this document that there was -- asbestiform varieties
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are common, right?
MR. RADCLIFFE: Object to the form.
Can you -- can you repeat that question for me,
please?
0. Sure. In this 1966 publication,
R. T. Vanderbilt was stating this publication under
properties, "Asbestiform varieties are common,"
right?
MR. RADCLIFFE: Object to the form.
A. It's in a Vanderbilt document, but it
references Rogers and Kerr. It's a reference that's

quoted out of a geological text.

Q. Wait a second. I apologize, sir.
You've totally lost me. Where is -- I don't see a --
a -- a footnote after that sentence.

A. Yeah. Look up above under "General
Appearance." See the paragraph 1 there?

Q. Ch, I see.

A. Okay. If you go down to the last
sentence, "Rogers and Kerr give the following
description."

0. Mm-hmm.

A. And then -- then this is in quotes.

Q. Okay.

A. And so what I -- what you just read is
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a quote --

Q. Mm-hmm.

A. -- from a geological text. If you go
back to the reference -- what do they have it here?
I think it's 4, if I'm not mistaken. That -- yeah,
so that's 1942. So this is -- this is --

Q. Rogers and Kerr.

A. Right. This is a general --

Q. Mineralogy.

A. Right. 1It's a -- a general
mineralogical text talking about the talc region,
mining region, and that -- that's their -- the view
of the mineral -- you know, the mineral composition
that can exist in that region.

Q. And -- and R. T. Vanderbilt put this

publication together, though, right?
A. The sales group -- or research and
development likely did. That seems to be what the

focus 1is.

Q. Now, at no point have you found any
brochures back in the '60s, '50s, '60s or even up
till '71 say -- that tried to make this distinction

between fibrous talc and cleavage fragments?
MR. RADCLIFFE: Object to the form.

A. Off the top of my head, I -- I'd have
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to say no, but I -- I would have to look. I don't
know that it was -- it really was an -- raised as an
issue until 1972, became really prominent as an
issue.

Q. And when you say "raised as an issue,"
it was raised as an issue because OSHA passed
asbestos regulations?

A. Yeah, and -- and what it was they were
covering and not covering.

Q. And -- and the asbestos regulations

were thought to potentially be of disastrous economic
consequences to R. T. Vanderbilt.

MR. RADCLIFFE: Object to the form.

0. Right?
A. Well, I don't know what the thinking
was. I'm not going to speak for somebody else, but

it was very clear that there was a lot of confusion
about what the '72 OSHA asbestos standard covered and
didn't cover. It was an asbestos standard, so you'd
assume it covers asbestos. But in their de --
descriptive information in the standard, it was so
broad that you couldn't get a clear idea, and so that
created some confusion.

Q. Now, this 1966 brochure -- by the way,

I've put another sticky on that. If you could --
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you on there?

A.

0.

Page

Mm-hmm.

-- flip to that page. What page are

This would be page 10.

Okay. If you could read what I'wve

highlighted there.

A.

please.
Q.
Nytal 100."
A.
Q.
A.
0.

A.

Sure.

MR. RADCLIFFE: Just one moment,

This is under the "Nytal 99 and

Okay. Should I read that in --
See where I've highlighted there?
I do.

Read that.

"Anthophyllite and tremolite, which

are constituents of the talc, are both amphiboles,

and I think there is another amphibole in these two

samples."

Q.

Maybe -- you're reading the -- I'm --

I'm not at the same spot that you are so, let me just

borrow that.
A.
Q.

A.

I read what you had --
Okay.

-- in vellow.

141




10

11

12

13

14

15

le

17

18

19

20

21

22

23

24

25

Page

Q. Oh, why don't you read -- go back
and -- and read -- I'll highlight the whole thing.
That --

A. Oh, and here? Okay.

Q. I just didn't --

MR. RADCLIFFE: Can I see it?
Q. -- begin --
MR. RADCLIFFE: Okay.
A. Okay.
0. Oh, I'll tell you what. 1I'll read it,
and you tell me if I'm reading it correctly.

"The amphibole-serpentine suites that
are possible in a talc rock are almost endless, and
this renders interpretation very difficult. For
example, anthophyllite and tremolite, which are
constituents of the talc, are both amphiboles; and I

think there is another amphibole in these two

samples."
Do you see that?
A. Yes.
Q. And that's referring to the Nytal 99

and 100. Do you see that?
A. Up above?
Q. Yeah.

A. Yeah. I'm just looking to be sure
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that's what it's referring to.

Q. Now --

A. It appears to be, yes.

0. We know that R. T. Vanderbilt sold its
product, according to this document, to a wide
variety of industries, right?

A. It did.

Q. I mean, we've got ceramic. They sold
these products for people to use for ceramics?

A. Mainly like sanitary ware, toilets,
gsinks, things of that nature. Some was sold into the
hobby craft, but predominantly the industrial
ceramic.

Q. So we've got hobby crafts, we've got
making tile, making -- manufacturing, what, toilets
and bathtubs and things of that nature?

A. Mm-hmm, vyes.

0. Like, for example, American Standard,

they make bathtubs and toilets. Was that one of the
customers?

A. I don't know for -- for sure, but that
would be the type of --

Q. The type of?

A. Yeah.

0. In addition, the products were sold to
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paint manufacturers to incorporate this in paints?

A. That's correct.
Q. These products were sold to companies
for -- in the building industries like, for example,

Georgia-Pacific
MS. SCHUPBACH: Object to the form of

the question.

A. Yeah, I -- I don't know exactly
which -- which customers, but some of them went into
some building materials. It wasn't the -- the lion's

share of the uses, but some did, yes.

Q. Okay. Joint compound type products?
A. Some.
Q. Yeah. We're going to go over -- did

you look at the answers to interrogatories that
R. T. Vanderbilt filed in this case? I think you

were listed as helping out on some of these

questions.
MR. RADCLIFFE: Object to the form.
A. I guess I would have to look at it to
tell you. I -- I may have.
Q. For example, on page 8 -- this is the
McCauley case. On page 8, I asked about the various
different amounts sold to different companies. Like

the first one is Bondex listed there. Do you see
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that?

A. Yes.

Q. And then you've listed quantities
of -- of -- and the type of products sold to that
particular company, right?

A. That's what's listed. That wouldn't
come from me, but --

Q. Where would that come from?

A. Well, probably better ask that
question to Paul Vanderbilt. If it didn't come from

him, he would have a better understanding of where he
would get this information.

0. Does Paul Vanderbilt, as the vice
president of the company, keep track of these sales
records to these various entities?

A. Well, he -- he doesn't directly, but
he would ask for the information from the sales
groups, I would think.

Q. Who does directly? Who's the sales

group that he would ask?

A. Well, in the minerals group it would
be, you know, the -- it would be the sales managers
for the markets. So in other words, where you --

when you mentioned ceramics and you mentioned paint,

there are sales managers that --
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0. I wanted a name.

A. -- oversee -- that's who they would go
to.

Q. I'm sorry, I apologize. I wanted a
name if you know who's in sales.

A. Well, again, I -- I -- I'm not very
familiar with how you get sales records and -- and so
forth, but I'd say -- really I'm not the guy you
should ask that question. You probably need to get a

clearer, more accurate answer from somebody else.

Q. I'll talk to Paul about that.
A. Yeah.
Q. This next company listed under here is

Georgia-Pacific. And it says they don't have any
records of sales prior to '74 and no records after
1980 to Georgia-Pacific, and then there's a

description of a -- of products sold beginning in

1974, 180,000 pounds of Mouldene. Do you see that?

A. Yes.

Q. And then '75, 40,000 pounds of
Fibertal --

A. Yes.

0. -- 40 -- No. 27?

A. Mm-hmm, vyes.

0. And then '76; 40,000 pounds of
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A. Yes.

Q. And then '74, 453,000 pounds of
Mouldene?

A. Yes.

0. And then '76, 8,000 pounds of Fibertal
No. 27?

A. Yes.

Q. And then Bestwall here -- Gypsum in
1974, four -- 140,000 pounds of Mouldene?

A. Yeah.

0. And continuing on down here,

120,000 pounds

A.
Q
A.
Q
A

Q.
Nytal 2007

A.

Q.

of Mouldene?

Sure, that's what it says.

'75, 40,000 pounds of Fibertal 27
Yes.

And '76, 40,000 pounds of Fibertal 27
Right.

And then 1980, it's got 44,000 of

Right.

And then they've got similar type --

you've got additional information about Kaiser

Gypsum?

A.

That's what it looks like, vyes, sir.
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Q. Okay. And then the question about

National Gypsum and U.S. Gypsum is objected to. Have

you -- do you know a company called National Gypsum?
A. I've heard of it.
Q. Were they -- they purchased
R. T. Vanderbilt pro -- product?
A. I would have to check.
Q. Okay. And same with U.S. -- U.S.

Gypsum and National Gypsum both? You'd have to check
on that?

A. I think U.S. Gyp I'm pretty sure did.
I'm not sure about the other.

0. I'd re --

A. Less sure about the other.

MR. SATTERLEY: 1I'd request counsel
supplement the interrogatories since Mr. McCauley
clearly identified those manufacturers of products in
his deposition. *(request no. 5)

MR. BREETZ: Just follow up with a
letter so that I know.

MR. SATTERLEY: Okay.

THE REPORTER: I'm sorry, I --

MR. SATTERLEY: I already did once,
but I will again.

MR. BREETZ: I don't remember any
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letter asking --

MR. SATTERLEY: May 14, 2009. But
that's all right. We'll follow up with it.

All right. So what you're basically
telling me is I should go talk to Paul Vanderbilt and
the salespeople about the various customers.

A. Right, in terms of the origin of this
data that you showed me.
Q. Okay. No. 19, we can set to the side.

Did R. T. Vanderbilt, to your

knowledge, develop any other brochures like this

1966 -- I guess this was a 50th anniversary.
A. Yeah, that's what it says.
Q. Okay. Do you know who this 50th

anniversary document was directed to? Was it --

A. Directed to potential customers.
0. Potential customers?
You can't -- I guess you don't know

who actually would have received that, though, right?

A. I don't.

Q. Okay. Now, going back in time, we
talked about they referred to the '40s, but the '40s
is the first time asbestos geologically was
identified as being in the Gouverneur Quadrangle,

correct?
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MR. RADCLIFFE: Object to the form.
Q. If you go all the way back to 1925 at

the New York State Museum Bulletin, they listed

asbestos as a contaminant -- or not even a
contaminant. As a mineral, did they not?

A. I don't know. I'd have to look at the
documents.

(DEPOSITION EXHIBIT NO. 20 MARKED)
Q. I'll show it to your counsel first.
While your counsel is looking at that
document, just in the interest of time I'll ask you,
have you seen any documents that would indicate that
R. T. Vanderbilt warned Kaiser Gypsum about any of
the dangerous natures of R. T. Vanderbilt's product?
MR. BREETZ: Objection to form.
MR. RADCLIFFE: Object to the form.
A. I know that we've produced wvarious
warnings at various times. Whether they went -- what
customers they went to, I -- I -- I don't know.
If -- 1f they were a customer, they -- and it was at
the time a particular warning was worked up, then
they would have seen it.
0. I'll come back to that in a minute
with regards to some other folks.

Exhibit 20, the New York State Museum
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Bulletin.
A. Right.
Q. You've seen that in the past, true?
A. I -- T don't -- I don't know. I may
have. I certainly don't remember.
Q. Dated 19 -- 1925. I've highlighted a

section of that, if you could read that off for us.

A. At the bottom, sure.
Q. Sure.
A. "Asbestos." Under that category.

"Fibrous tremolite or brittle asbestos is not
uncommon in the walls of the talc mines, one or both
of which may be constituted of tremolite schist. It
is also to be seen in other limestone areas, as a

development of normal tremolite."

Q. And if you flip back to the first
page, what -- what are they talking about? No,
the -- the cover page. Are they talking about the
geology?

A. This one here?

Q. Yeah, the geology of what?

A. Geology of the Gouverneur Quad --
Quadrangle.

Q. Okay.

A. So that's the mining region.
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0. And -- and was the R. T. Vanderbilt of
the Gouverneur Talc mines in the Gouverneur
Quadrangle?
A. If it included the Balmat area, it
would be.
Q. Okay. As a matter of fact, if we go

back to Exhibit 19, there's a little map there. 1Is

that the Gouverneur Quadrangle?

A. Well, it looks like it's St. Lawrence
County.

Q. Okay. Okay. So that's St. Lawrence
County?

A. Yeah.

Q. Can you tell me -- Gouverneur -- the

Gouverneur Talc Company, it would be fair to say, is
it within the Gouverneur Quadrangle?
A. Well --

MR. RADCLIFFE: Object to the form.

A. Yeah, I know exactly what that refers
to, so it's hard -- I can't really tell you. All I
can say is if that -- if that quadrangle incorporates

the Balmat-Fowler area, then the answer would be yes.
Q. Have you ever researched that?
A. I've not.

Q. Twenty-one.
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(DEPOSITION EXHIBIT NO. 21 MARKED)
Q. You said in the past that warnings
were given. Let me show you a material safety data

sheet for 1975, R. T. Vanderbilt. 1Is that the way
generally warnings were conveyed, through material
safety data sheets?

A. That is the way they are conveyed
predominantly, yes.

Q. And is -- is 1975 the earliest you
have identified any MSDS from the R. T. Vanderbilt
Company?

A. In the records I've seen, it seems to
be mid '70s, yes, sir.

Q. The reason why I ask is I've looked
through a lot of your-all's records in the Franklin
case --

A. Mm-hmm.

Q. -- and the earliest I could see was

this one that's dated May 1st, 1975.

A. That's pretty much my experience too.

0. And this re -- relates to Nytal 99,
100, Nytal 100 -- is it 100 R?

A, H -- HR.

Q. HR, okay. And would it be fair to say

prior to this 1975 time frame you're -- you've not
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seen anything that would indicate a warning to a

customer about any health consequences of the Nytal

products?
MR. RADCLIFFE: Object to the form.
A. Yeah, as I sit here, I'm not aware of
any.
0. And in 1975, the material safety data

sheet, did it go out to all customers?

A. I can't say that specific. I know we
do now and what we've done for 20 -- several dec --
decades, but I don't know exactly what they did in
1975. I can only assume.

Q. In the 1975 warning on this material

safety data sheet, did it warn of mesothelioma?

A. No.

Q. Did it warn of lung cancer?

A. No.

0. Did it warn of asbestosis?

A. Not specifically.

0. Did it warn of talcosis?

A. Not specifically.

Q. Did it warn of pulmonary fibrosis?

A. Not specifically.

Q. Did it indicate or tell the recipient

of this document that you could get sick and die if
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you breathe too much of this product?

MR. RADCLIFFE: Object to the form.

A. Well, on the MSDS here you see a
Section IV, you see it says "Health Hazard Data."
Under "Health Hazard Data," you notice that they've
broken down the mineral composition of the talc into
the -- you know, up above you see the percent. Down
below for each of the components, over to the right
they list something that's called "TLV," threshold
limit value.

Threshold limit value is an amount of
that dust, in this case -- in this case a million
particles per cubic foot as measured that way. And
what this tells a user of this product is that if
they maintain their dust levels for each of these
components below that particular level, that
according to the regulatory standards or the existing
standards at the time, that that material is then
safe, you know, to deal with.

And -- and so by listing the health
hazard data, the threshold limit values, you are
telling the customer, the person using your talc,
that they should not be exposed to higher than these
levels. If -- if -- and if they are, then they are

at risk.
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Risk of -- of cancer and mesothelioma?
It doesn't --
MR. RADCLIFFE: Object to the form.
I mean, I'm -- does it say anything

No.
Does it say anything about you could

say death -- you breathe too much of

this stuff, you can die? Does it say that on this

document?

A.

Q.
serious bodily

A.

Q.

No.

MR. RADCLIFFE: Object to the form.

Does it say that it's -- would cause
harm?

No.

Does it say that it could -- it could

prevent the lungs from operating normally?

A.

excessive dust

No. It just warns against breathing

based on these levels.

Q. Is the word "excessive dust" on there?

A. It says, "avoid breathing dust."

Q. Okay.

A. "Use respirator if threshold limit
values are exceeded." So these are safe standards.

If you have more than this dust, you should wear

156




10

11

12

13

14

15

le

17

18

19

20

21

22

23

24

25

Page
personal protective equipment.
Q. And the serpentine threshold limit
value that -- that R. T. Vanderbilt was telling its
customers -- or actually not all its customers, but

whoever might have been lucky enough to get one of
these, 50 million particles per cubic foot. Was
that -- is that -- was that the proper threshold
limit value for serpentine dust?

A. In --

MR. RADCLIFFE: Object to the form.

0. 1975.
A. Well, unless I -- I would have to go

back and -- and check the threshold limit wvalues.

That -- that's produced by the American Conference of

Governmental Industrial Hygienists, which I think in
the mid '70s were the standards that were being used.
Subsequently, they used specific OSHA standards.

Q. Asbestos. What was the TLV for
asbestos in 1975; do you know?

A. It was -- it was something around
5 fibers per cc or something in that area.

0. Ten times less than that -- what's
listed for --

A. Well, no, this is in million particles

per cubic foot. You know, when -- when you measure
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for asbestos, you actually count asbestos fibers in
the air and you count the number of fibers per cubic

centimeter of air, and so that's different than

millions of particles per cubic foot. Those are
two -- you can't compare those two.
Q. The -- the TLV for asbestos, if you

took asbestos at the TLV back at that time frame and
put it in a vial --

A. Yeah.

0. -- how much would be there?

MR. RADCLIFFE: Object to the form.

Q. You're laughing because it's --
A. I --
Q. -- very small, right?

MR. RADCLIFFE: Object to the form.

0. It's invisible, isn't it?

MR. RADCLIFFE: Object to the form.

A. You measure -- you would measure the
risk based upon the airborne concentration.

0. Is asbestos at the threshold limit
value at the time of this document visible to the
naked eye?

A. Some -- sgome -- if it was actual
asbestos fibers, some would be and some would not.

Depends on the type of asbestos, the way in which it
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was processed.

Q. And what reference or what authority
do you have for that other than your personal
opinion?

A. Well, it would have to -- I'd have to

rely on my 35 or 40 years as a hygienist and
references that I've read relative to how you sample
for various contaminants, obviously asbestos being
one of hundreds.

0. What would asbestos loock like at
5 million particles per cubic foot?

MR. RADCLIFFE: Object to the form.

A. Well, that's just an inappropriate way
to even discuss it. There -- that's a -- that's just
particle counts.

0. Mm-hmm.

A. You can count everything of all sizes.
You can count just those that meet certain size
criteria, whatever size criteria you want to
stipulate. And then -- but then you have to then be
sure that 100 percent of that is what you're counting
as particles, you know.

So like if you -- if -- usually,
unless it's an asbestos mine or unless it's a

processed asbestos used in a textile mill or
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something where you can be pretty much assured that
whatever you collect on your air filter is pretty
much all asbestos.
In most natural environments
certainly, you know, you're going to get a -- a -- a
group of particulates and you have to separate them
out, so you have to know what's what. So it's a
little different and much harder task than if you
know exactly what the exposure is and you don't have
to worry so much about separating it out.
0. So what's it look 1like? I mean -- I
mean, 1s it --
A. What do you mean what's it look like?
Q. Is it -- can you see it? Can you see
5 million particles per cubic foot of asbestos in the
air?
MR. RADCLIFFE: Objection, asked and
answered.
0. And if so, when's the last time you've
seen this happen?
A. It -- it's an --
MR. RADCLIFFE: Objection, asked and
answered.
A. It's just in -- an inappro -- it's a

wrong way to ask -- you can't -- if you're asking me
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what does asbestos look like in the air, you know,
can you see it all or -- you know, if that's what
you're asking, I can help with an answer on that. I
can't answer a question that's -- that's -- you're
talking about all particles, and I just --

Q. Have -- have you ever attempted to
take in 5 million particles of asbestos and put it
into some type of container so we can see how much it
is?

A. Again, it -- it -- it's just not all
uniform size. It depends on the type of asbestos.
It depends on --

MR. RADCLIFFE: He asked if you'wve
gimply put it in a container. He's asked you if
you've put it in a container.

THE WITNESS: Yeah.

MR. RADCLIFFE: Did you put it in a

container?
THE WITNESS: Well -- well, no.
MR. RADCLIFFE: Okay. That's the
answer.
Q. Now, you -- you bring some interesting
points. Asbestos, you say, are various sizes. The

tremolite asbestos, what's the various sizes of that?

MR. RADCLIFFE: Object to the form.
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A. Tremolite asbestos fibers.
Q. Sure.
A. Again, it depends on in that case how
it's processed. Typically, tremolite is an

amphibole. Tends to be a little shorter and fatter,

like all amphiboles, in contrast to serpentine

chrysotile.
0. Which is straight, right, like a
needle?
MR. RADCLIFFE: Object to the form.
A. No. Chrysotile is very curly.
Q. Oh, curly.
A. It's a phyllosilicate. It rolls on

itself and it's extremely long --

Q. Mm-hmm.
A. -- extremely thin.
Q. Is the serpentine -- was that --

serpentine was listed as a --

A. Yeah, antigorite, lizardite. It's --
it's -- it's common rock and soil forming minerals.
It's --

Q. And that's -- serpentine is clearly

within the Gouverneur mine.
A. Oh, yeah. 1It's -- it's treated --

it's treated as a nuisance dust. It's very common
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material.
Q. A nuisance dust. You mean that's the
way you guys treat it?
MR. RADCLIFFE: Object to the form.
A. It's the -- it's the way it's regu --
it used to be called nuisance dust. Nowadays they
call it particles not otherwise regulated. So in
other words, if you don't have a standard for a
particular product -- for a particular mineral
particle like silica or mica or kaoline, okay, if
it's not on a list and it doesn't have a -- a
threshold limit or permissible exposure limit, it's
not on the list, it's covered under this blanket
thing known as particles not otherwise regulated.
And there is a standard, and that
happens to be 10 milligrams per cubic meter of total
dust and -- and 5 or 3 milligrams per cubic meter of
respirable dust, which means particles that are less
than 10 micrometers in size.
Q. My question was do you guys --
R. T. Vanderbilt just treat serpentine dust as just
nuisance dust, right?
A. Because that's what --
MR. RADCLIFFE: Object to the form.

A. -- 1t was.
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Q. Just a nuisance to you guys?

MR. BREETZ: Objection to form.

MR. RADCLIFFE: Object to the form.
Q. Is it just a nuisance to you?

MR. RADCLIFFE: Object to the form.

A, I --1I--

Q. Is serpentine dust --

A. Do you want me to answer?
Q. -- just a nuisance?

Yes, I want you to answer.

MR. RADCLIFFE: Object to the form.

A. Serpentine dust, like all dust, you
want to keep, you know, at -- at a safe level.
Q. Okay. And why is serpentine dust a

nuisance for R. T. Vanderbilt?
MR. BREETZ: Objection to form.

A. Well, I -- I --

0. Is it an economic nuisance?

MR. RADCLIFFE: Object to the form.

A. I described it as a -- it's -- it's
characterized -- used to be characterized as nuisance
dust. That serpentine dust is now characterized as
particles not otherwise regulated. Particles not
otherwise regulated, previously known as nuisance

dust, would have a general catchall standard of -- of
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10 milligrams per cubic meter.

So 1f I'm -- if you're dealing with a
dust that contains serpentine and I take an -- a --
an air sample on you as you work with that all day
long for eight hours, I will compare in milligrams
per cubic meter of serpentine that you were exposed
to to that standard, and that will give me a -- a --
tell me whether or not you're overexposed on that day
for what you were doing.

If you were overexposed, that tells me
that I need to protect you better, I need to give you
personal protective equipment, or better yet, I need
to provide better ventilation or isolate you from the
dust or do any number of things to make your work
environment safer for you.

(DEPOSITION EXHIBIT NO. 22 MARKED)

0. Dr. John Dement from NIOSH in
Cincinnati, Ohio reported to -- or reported on his

examination of tales from the Gouverneur district,

correct?

A. That's right.

0. And he reported that, in fact, in
his -- he's an industrial hygienist, right?

A. That's correct.

MR. RADCLIFFE: Object to the form.

165




10

11

12

13

14

15

le

17

18

19

20

21

22

23

24

25

Page
0. Cert -- he's a certified industrial
hygienist --
A. That's right.
Q. -- right?
And you're not certified.
A. That's right.
0. And Dr. Dement was with NIOSH, the

National Institute for Occupational Safety and
Health.

A. That's correct.

Q. And he has reported that there's
actually asbestiform, tremolite, anthophyllite in the
Gouverneur Talc mine, correct?

MR. RADCLIFFE: Object to the form.

A. Well, that's what he has said.
Q. Okay. And -- and -- and you don't
have any evidence of any companies or -- paying him

any money to come to that opinion like
R. T. Vanderbilt has done with some of its analysis?
MR. RADCLIFFE: Object to the form.
A. Yeah, I -- I don't know how to answer
that.
Q. You don't have any evidence that
Dr. Dement is biased by financial motivation or

anything like that, do you?
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MR. RADCLIFFE: Object to the form.

A. Well, people can be biased for other
reasons other than money.

Q. I under -- I didn't ask you about
that, sir. My question is do you have any evidence
that Dr. John Dement, the certified industrial
hygienist with the National Institute of Occupational
Safety and Health, had any bias whatsoever for or
against R. T. Vanderbilt?

A. Yeah, I have no --

MR. RADCLIFFE: Object to the form.

A. I wouldn't know.

Q. Okay. All right. But you do know
that he reported that there is asbestiform
anthophyllite within the Gouverneur Talc mine.

MR. RADCLIFFE: Object to the form.

Q. Correct?
A. That's what he has said, yes.
Q. And he's reported that -- Dr. Dement's

reported there's fibrous asbestiform tremolite within

the -- the mine, R. T. Vanderbilt mine, right?
A. That's what he said whenever that
was --
Q. And he's also --
A. -- late '70s.
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Q. I'm sorry. And he also reported that
chrysotile was found in two of the seven samples
analyzed.
A. I think he said that, yeah.
Q. Not only did Dr. Dement say that, Lucy

McCrone, a senior research scientist with the McCrone
Company, also likewise said that, true?

A, True.

0. If you could, on this -- this is a

McCrone report dated December 12, 1975, I marked as

Exhibit 22. You've seen this in the past, true?
A. Sure, yes.
Q. If you could turn over to the last

page, I've highlighted a conclusion there.

A. Mm-hmm.

Q. If you could read that out loud.

A. The whole page, just the yellowed
section?

Q. The yellow -- the highlight.

A. The yellowed?

Q. What I've highlighted --

A. Okay.

Q. -- for you.

A,

(Reading) Taken in conjunction with

the light microscopical examination, however, during
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which a delinquent [sic] search was made,
particularly on sample 83757, for fibers which might
be anthophyllite rather than tremolite, one is forced
to the conclusion that, rather than being a calcium
bearing anthophyllite, the fibers are in fact a low
calcium tremolite. The aspect ratios of many of the
fibers observed are quite high in numerous fibers,
such as those shown in Figures 20, 22, 24 and 30,
showed the classic fibrous structure of the asbestos
minerals. There is no doubt in our minds that these
are indeed asbestos fibers rather than cleavage
fragments of a more massive amphibole.

Do you want me to go down to the next

yellow?

Q. Sure. Go ahead.

A. Okay. "In answer to this specific
question, 'Do these particular talc samples contain

any asbestos materials?' the answer must be an
unequivocal yes."
And then it's signed by -- you've got
this yellowed. Do you want me to read that?
Q. Yeah. There's four folks that signed
off on it?
A. Right.

0. Who are those?
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A. Ralph Hinch, research chemist; a

Richard Shimps, research chemist; Lucy McCrone,
senior research scientist; and Ian Stewart, Electron
Optics Group.

MR. SATTERLEY: Let's change the
tapes.

THE VIDEOGRAPHER: This ends tape
No. 3. Off the record at 12:33.

(RECESS)

THE VIDEOGRAPHER: This begins tape
No. 4 in the deposition of John Kelse. We're on the
record at 1:39.

(CONTINUED EXAMINATION BY MR. SATTERLEY)

Q. Did you have a good lunch, sir?

A. Pretty good.

Q. Okay. We're going to keep talking
about some things. How many -- have you put together

a list of nonmalignant pulmonary claims?

A. I did, vyes.

Q. And when did you put together that
list?

A. I'm not ab -- completely sure. It was

at least a year ago, I think.
(DEPOSITION EXHIBIT NO. 23 MARKED)

Q. And did you, in putting together a
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list, do it from reviewing workers' compensation
files?

A. Yes.

Q. And did -- how far did you go back?
Did you go back to the '80s?

A. Whatever my records were.

Q. Okay. And did -- in the list did you

list whether or not the workers' compensation award
was granted, denied, opened, things of that nature?
A. I don't recall. What does the paper
show?
Q. Well, I have a three-page document I'm
going to mark as 23 and I'll show it to your counsel.

MR. RADCLIFFE: Was this produced in
Franklin?

MR. SATTERLEY: ©No. Wasn't produced
in Franklin and wasn't produced in this case. Should
have been produced in this case, but

A. Yeah, it indicates the claim status.

Q. Okay. And this is a list you put
together, right?

A. Yes.

Q. And if you could flip through the
other two pages, I think the third page there was

some reference to cancer. I= there --
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A. Yes, there are.

Q. Is this sort of a summary you put
together last year?

A. Last year at some point --

Q. The first page says April of 2009.

A. As of, vyeah.

Q. As of April 2009.

A Yeah.

Q. So was that about the time you put
this together?

A. Would have been.

Q. And does that fairly and accurately

represent the claim files that you had when you
reviewed and were able to --

A. What records I had.

Q. Okay. And where is the underlying
data for this?

A. I'm trying to -- there are several
sources of information. One is insurance companies
sometimes provide what -- what's known as summary
reports, you know, composite lists of claims, open,
closed, nature of the claim, if it's closed, if any
funds were -- were allocated. And that's a primary
gsource of information.

And then there are the individual
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claim forms themselves which would be, you know,
documents from the -- a comp hearing or something of
that sort, you know, the files. A combination of
those two sources would probably be the origin of
that -- provided the information for that list.

0. This is an incomplete list, though,
correct?

MR. RADCLIFFE: Object to the form.

Q. Because we know that Boney and Shippee

are not on this list.

MR. RADCLIFFE: Let me see.

Q. Under cancers, or Harmer, for that

matter.
MR. RADCLIFFE: I object to the form.

Q. Is -- look at the cancer --

A. Let me look a look.

Q. Yeah, take a look at the cancer. We
know the -- that Shippee was in the mid '70s, '75,
and Boney was awarded in 1980. And neither one of

those are on that list, right?
MR. RADCLIFFE: Object to the form.
A. It's hard for me to tell, but on -- on
the face it would appear not, yeah.
Q. Okay. And then the Harmer case, I

think we went over that case also earlier. Is

173




10

11

12

13

14

15

le

17

18

19

20

21

22

23

24

25

Page
that -- that's -- is that on that 1list? This would
be a 1990 cancer?

A. No. Those would obviously -- they
should be listed -- oh, well, here -- you see this?

I'm not sure whether this may refer to those or not.
I mean, I would have to go back. You see talcosis
contributed to lung cancer, and then there's another

reference to lung cancer here.

Q. Ch, I see. So there's two --

A. In fact, there's here as well, so
it's --

Q. That's 1972, so we know that Harmer

didn't have lung cancer until much, much later than

'72. If we just compare that to -- let's pull Harmer
back out. Let's see when his lung cancer there --
his asbes -- lung tissue with asbestos bodies was

1990, but let's flip it over to the lung cancer
diagnosis and see when that was.

Adenocarcinoma of the lung in 1990.

A. Okay.
0. So it would be fair to say '72, that
wouldn't be Harmer. '96 wouldn't be Harmer. 193

wouldn't be Harmer, would it?
MR. RADCLIFFE: Object to the form.

A. Yeah, I don't know. I'd have to look.
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An -- another variable here would be -- I think
indicates Harmer -- I think he had filed for
talcosis. There was some discussion of that, so --
and I don't think it would have been '72, but it
might have been some other date. I -- but you're
right. I mean, there's no way for me to -- to tell.

I'd have to --

Q. Well --
A. -- go back.
Q. When you say he filed for talcosis --

because as I look through all his medical reports,
there's discussion of asbestosis and asbestos bodies.
Is there a -- a -- when you -- on the workers'
compensation claim a box check-off, asbestosis,
talcosis?

A. No box that I can recall. I mean, I
can't memorize every one of their forms, but the
typical -- the typical -- there's usually an entry --
it's usually typed in, and it usually says "alleges
dust disease."

Q. Okay.

A. And -- and I think the reason I fill
that out, there was a question of how many claims
specifically use the word "asbestos" or "asbestosis"

in it. And I think I was trying to capture those
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where they -- and -- and I think I made -- noted in a
couple of places where that term was actually used.

Q. Now, did you -- I know that you have
in the past with regards to mesothelioma cases,
you've been pretty vigilant in -- in gathering
medical records and trying to learn as much as you
can about mesothelioma cases, right?

A. I -- I would say that's right.

Q. Have you likewise done the same with
all of the dust-related diseases and gathered records
to see if they have asbestos bodies in their lung
tissue and things of that nature?

MR. RADCLIFFE: Object to the form.

A. Well, you know, my -- my response to

that is

- is pretty much the same as it was before.
I would rely more on the morbidity studies and the
medical surveillance data than I would on comp
records.

Q. Have you -- I guess my question is,
have you gathered the medical records at all for
people with -- in -- with lung damage, people that
are alleging lung damage, to see if, in fact, there
had been biopsies that had found asbestos bodies like
Mr. Harmer's doctor found?

A. Well, asbestos bodies. Also known as
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ferruginous bodies. Again, you'd have to talk to a
physician about this.

Q. I apologize, sir. Maybe you didn't
understand. I asked have you gathered the medical
records? I don't want you --

A. Oh, medical rec -- well, no. As I
told you, if it -- if it's an individual compensation
claim and is, say, for a pulmonary disease, I will
look at our medical surveillance data and -- and see
whether or not the information that we have in our
files indicates that it's an illegitimate claim
because people can show interstitial fibrosis from
exposure to our talc, anybody's talc.

And if it appears that that's the
case, I will advise the claims handlers that our
records indicate that it -- it's a legitimate claim.

If our records indicate that that's
not the case, we don't see evidence of that, I will
suggest to the carriers that they have a -- you know,
that they do further workup and have other physicians
look into the case. BAnd that's as far pretty much as
I go.

In terms of whether or not people are
suffering from dust disease as -- whether it be

pneumoconiosis, whether it be a -- a cancer of the

177




10

11

12

13

14

15

le

17

18

19

20

21

22

23

24

25

Page
lung, whether it be mesothelioma, those types of
causal associations and the prevalence of -- of those
endpoint diseases, I would rely on the medical
surveillance data from the pulmonary consultant, and
I would rely on the epidemiologic studies that are
done of those workers. That's what I would rely on.
And that's pretty much the way I deal with those

various 1nformation areas.

Q. Are you finished?
A. I --
Q. I asked -- all I asked you is did you

gather the medical records for the nonmalignant dust
diseases and I think you said no, right?
MR. RADCLIFFE: Object to the form.

A. That's correct.

Q. Okay. But you have done that with
mesothelioma claims.

A. Yes.

Q. Okay. Now, Exhibit 24 -- you're
familiar that R. T. Vanderbilt has a record of closed
workers' compensation dust disease claims, lung
claims, correct?

A. We do have some records, yes.

Q. And I've got one as of 1982 I've

handed to your counsel that's dated Exhibit 24.
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(DEPOSITION EXHIBIT NO. 24 MARKED)

0. That's an -- individuals with
dust-related diseases from Gouverneur Talc as of that
date, correct?

A. That -- that was in the files, yes.

Q. And so what I'm trying to figure out
is between 1982 and '86 I think is the first one
you've got listed here -- you've only got three in
the late '80s -- '86, '87 and '89 -- are there any
other lists of folks with diseases, dust-related
diseases other than these two lists?

MR. BREETZ: Objection to form.

Q. To your knowledge, sir, is there any
other list of individual workers that had
dust-related diseases other than these two lists?

MR. RADCLIFFE: So you're replacing
your earlier question with this one?
MR. SATTERLEY: Well, I'm trying to

get an answer.

A. I guess the rea -- only reason I'm
hesitating is I'm trying to -- I'm looking at the
injury dates here. I'm looking at these earlier -- I
know this is archival information, and so if -- and I

know I compiled this list. Did I add, you know,

these onto this list, and if not, you know, why --
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why would I not have done that? And so I'm trying to
figure out --
Q. Those are much older, are they not?
Those are --
A. Oh, they are, yeah. This is -- and --
and I think what this is --
MR. BREETZ: When you-all -- just --
when you-all say "this" and "those" --
THE WITNESS: Oh, right, right.
MR. BREETZ: -- if you can identify
the particular exhibit.
Q. Twenty-four is a much older list than
23.
A. Right, right. So we'll -- maybe I'll
refer to it as the older list, the archival list.
MR. RADCLIFFE: He's not asking you
where you got the lists. He's saying other than
these two lists, are there any other lists?
THE WITNESS: Yeah, I know what
he's -- I know what he's asking and I'm not sure.
There are -- remember that I -- T

mentioned the computer printouts that the carriers

will -- would provide?
Q. Mm-hmm.
A. Those -- those would, I think,
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cover -- that -- that would fit into the category you

asked about.

Q. Okay.
A. And tho -- those obvious -- they
exist.
MR. SATTERLEY: All right. Well, I
would request that and I'll forward that up -- follow

that up with a letter. A(request no. 6)

But as far as you personally being
involved in creating any additional lists, I take it
the '82 list, you weren't involved in creating that
list, the older list.

A. No. And -- and now I'm looking and
I'm trying to remember because this -- this goes back
a little bit. ©Not that far. And I think what I was
doing was I was taking the more up-to-date
information that I had, you know, from the printouts
or maybe the files and then I was essen -- and then I
had this -- this earlier data, and I was putting
these two together and saying, to the best of my
knowledge, based on what I have, this is our record
of nonmalignant pulmonary claims. And at the bottom
is -- and here's my record on the cancer pulmonary --
based on the records that I had or looked at.

Q. But --
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A. And so this was my effort to produce
what I believe to be as -- as complete a record of a
nonmalignant respiratory disease as I could.

Q. Did you -- so I guess I'm just trying
to close this out.

You haven't prepared yourself any
other list of workers with diseases --

A. Like this, no.

MR. RADCLIFFE: Wait till the -- wait
till the question is over.

Q. All right. The reason why I ask is
your counsel just handed me a -- a -- a list of four
cases I'm going to mark as 25 if that's okay with
counsel.

(DEPOSITION EXHIBIT NO. 25 MARKED)

Q. And I wanted to ask you, did you
prepare that list?

A. Yeah. They're the same as these four
right here.

Q. You prepared this 25 as well, as a

separate list.

A. Yeah, just on -- on mesothelioma.
Q. Did you type this up yourself?
A. Yeah.

Q. Twenty-five. When did you do that?
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A. That was probably earlier, maybe two
years ago. Maybe earlier than that.
Q. And why did you prepare that?
A. Because it provided a summary of the

status of the mesothelioma death claims, comp claims
relative to the information that we obtained for
those -- those claims. So it's a summary -- summary
sheet.

Q. And the reason -- you can set those to
the side, except 25, now. I'm going to talk to you
about 25 --

A. Okay.

Q. -- because we got a little bit more
information on 25 than we do on these others.

A. Mm-hmm.

Q. You've got a -- a category, "Other
Work" and then you have "Actual Asbestos Exposure."
Do you see that?

A. Mm-hmm.

Q. All right. So what you did with these
four individuals, you went out and tried to
reconstruct their work history, tried to understand
where they had potential asbestos exposure somewhere
else, right?

A. To the best information we could get,
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yeah.

Q. Did you do this reconstruction with

regards to the other folks, the nonmalignant dust

diseases?
A. No.
Q. And why is that?
A. Well, because we have a medical

surveillance program. We have a pulmonary specialist
that looks at -- at the x-rays and advises us as to
whether or not he sees a dust-linked disease. If he
does see a dust-linked disease, that tells me I need
to control the dust better. That's what I need to
know.

0. I think in 2007, we went over some of
these cases a little bit. But I want to ask you --
and -- and I won't go through it in much detail -- a

lot of detail today because I think I went over it

with you. But I was concerned and confused under
Labow's actual asbestos exposure, 2005. Do you see
that?

A. Right.

Q. You typed, "Very likely during brake
work in the '50s." Do you see that?

A. Yes.

Q. You're saying he was very likely
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exposed to asbestos as his brake work in the '50s,
right?

A. That's right.
Q. Okay. And that's exactly the opposite
of what you told the doctor when you wrote him -- the

doctor that was hired by the insurance company, you
had no evidence that he was exposed to asbestos.

MR. RADCLIFFE: Object to the form.

0 Right?

A. Well, that's true, I didn't.

Q Okay.

A I said "very likely" here. Likely
means I wasn't saying I knew he -- he did.

Q. Okay. So you don't have any -- you
don't have any -- a factual basis for exposure to

asbestos for any of these four individuals,
co-workers, friends, family members, saying they were
exposed to asbestos in this environment?

A. No. Short of actually going there, I
can only say something is probable or likely or -- or
not. That's the best I can do.

0. Now, the E. J. Noble Hospital, is that
in Gouverneur?

A. Yes, it is.

Q. And -- by the way, your -- one of your
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attorneys told me that Dana Putman is no longer
working for the company?

A. That's correct.

0. And when did he leave?

A. Just a couple of months ago.

Q Did he just retire?

A. I -- I'm not sure exactly how that --
that ended.

Q. Okay.

A. I know we reduced the workforce
considerably. It went -- you know, now it's just the
wollastonite operation. It's gone from about 100
people down to 27, so, you know, adjustments were --
were made 1in personnel all over.

Q. And how long was Dana with the
company?

A. I could not say for sure. Certainly
more than 20 years.

0. Now -- and he was -- was he the vice

president and general manager of the Gouverneur Talc

Company?
A. Yes, he was.
0. At the time he left?
A, Yes.

Q. And was he involved in assisting you
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in dealing with the medical adviser, Brian Boehlecke,

is that his name?

A. Brian Boehlecke.

0. Boehlecke?

A. Yeah. No, he was not.

Q. Okay. Was -- were you the person that

had to I guess interface with that doctor?

A. Predominantly, yes.

Q. And do you believe that it's the
responsibility of the company to investigate any
pulmonary condition regarding the cause of that
pulmonary condition?

MR. RADCLIFFE: Object to the form.

A. Yeah. We -- I have the -- part of the

medical surveillance program at the talc mine was

pulmonary linked, and the purpose of that was

occupational. And the purpose of occupational is to
determine whether you're seeing a -- a -- you know,
indications of a -- of a dust disease or a dust

problem so that you can take action to correct it.
Q. Each of those four mesotheliomas
listed on that Exhibit 25, they were all awarded
compensation for their disease?
A. Yes, they were.

0. And that the -- that meant that the

187




10

11

12

13

14

15

le

17

18

19

20

21

22

23

24

25

Page
workers' comp board felt that it was work related.
MR. BREETZ: Objection to form.
MR. RADCLIFFE: Object to the form.
Q. Right?
A. However they explained it, but that's
typically why they would make the award.
0. And -- and -- and in essence,
R. T. Vanderbilt was the employer -- were they the

employer that was found to have caused the disease?
MR. RADCLIFFE: Object to the form.
Q. Or was it Gouverneur Talc Company?

MR. RADCLIFFE: Object to the form.

A. I really don't know how that would be
characterized.
Q. Regardless, it's your understanding

that the determination that was made with regards to
these mesothelioma cases is it was work related
during their work in the mining and milling
operation, right?

A. It would be, yes.

Q. Okay. Now, do you know who Arthur
House 1is?

A. No, I don't.

Q. You mentioned the E. J. Noble Hospital

was in Gouverneur, New York. I have an autopsy of
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Mr. House dated 1995, and I'll show it to your
counsel, Exhibit 26 there.
(DEPOSITION EXHIBIT NO. 26 MARKED)
Q. And while your counsel is looking at

that, do you remember being involved in dealing with
OSHA back in the late '80s with regards to the issue
of talc versus asbestos, talking with OSHA?

A. We were -- we were -- we interfaced
with them on their standards as it pertained to
definitions, things like that.

Q. And did you actually travel down to

Morgantown, West Virginia, on occasion?

A. Sure.

Q. On how many times?

A. Four or five times, maybe, at most.
Q. And did you and other folks from

R. T. Vanderbilt call down to OSHA from time to time?
MR. RADCLIFFE: Object to the form.

A. I don't recall ever -- I recall
submitting a lot of documents into the public record.
I don't recall talking on the phone.

Q. Did R. T. Vanderbilt maintain any call
logs or any documentations of each of their contacts
or some of their contacts with OSHA or OSHA

representatives?
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A. Not to my knowledge.

Q. So you've not ever been asked to look
for documents relative to contacts, communications,
letters, e-mails, phone calls to OSHA back in the
late '80s, early '90s?

A. Well, you'd -- what I see in the files
before my time and -- and even after, there will
gsometimes -- there will be copies of correspondence
as it's linked to submissions. There will sometimes
be, like all companies, internal summaries or memos.
They're not routine. They may or may not be
produced. And that's the sort of thing you would

see, you know, in the normal course of business

and --
Q. Do you have a --
A. But no formal, structured --
Q. Do you have a file on -- on this --

these OSHA communications?

A. I do have a file, ves.

Q. And where do you maintain that file?

A. In my office.

Q. How big is that file?

A Probably -- well, let me -- let me
just get a clarification. If you say correspondence,

just the correspondence, it's maybe 3 or 4 inches.
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Q. Okay.
A. If it's formal, you know, actual
reports and submissions with attachments and all
of -- and testimony, transcripts and things of that

sort, it's more like maybe a half a foot or something
like that.

MR. SATTERLEY: Okay. I would request
copies of that, and I'll follow that up with a letter
to counsel. A(request no. 7)

Now your counsel has seen the autopsy
report on Mr. House, Arthur House. He was at the
E. J. Noble Hospital there in Gouverneur. And what I
wanted to point out and ask you, you said you --
how -- how can we find out if he was an employee
of -- of Gouverneur versus International Talc or --
or something?

A. Well, we -- we would have a -- a file,
you know, with his name on it, and -- and it would
have some of this -- some of the information you
showed me. It would have his work area, when he was

hired, probably have his application form.

0. Mm-hmm.
A. That's typically what I see in their
personnel files. So it would require calling and

saying, "Do we have a record on Arthur House?" And
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they would go alphabetically, you know, and -- and
see if they could find it.

Q. Earlier you said to me -- when I
mentioned the word "asbestosis," you said, well,
sometimes asbes -- asbes -- when I said "asbestos
bodiesg," you said sometimes they're called
ferruginous bodies. Do you remember that?

A. Yes.

0. Is ferruginous bodies, in your mind,
equivalent to asbestos bodies?

MR. BREETZ: Objection to form.

A. Well, I -- I don't feel really
comfortable, you know, talking about this in detail.
And -- and anything I say about it I would just couch
with I'm not a physician --

Q. Right.

A. -- and you need to -- I can tell you
my understanding.

Q. Okay. And is your understanding -- I
appreciate that, sir. Is your understanding -- is
talcosis, just talc, does that cause ferruginous
bodies as well?

A. It's my understanding that -- that
particles, in -- including talc, which is a

durable -- hangs around your body for a long time,
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biodurable -- and many particles -- I'm not sure
every particle, but many particles including asbestos
fibers and many other particles, some of them will
develop this sort of defensive mechanism where the
body tries to digest it and produce this iron, you
know, protein and stuff around the particle.

And those sometimes -- you know,
people refer to those sometimes as asbestos bodies
because earlier research was done on asbestos and
this is the sort of thing they would see.

In order to know whether that part --
whether that body is actually because of an asbestos
fiber, you have to go to the core of it. I mean, you
have to take it out and do the core and you have to
do like a mineral analysis as you would as though the
mineral weren't in the tissue.

And there are -- and there are issues,
as I understand it -- and again, I couch that with --
or qualify that with I'm not an M.D., but when a
particle is in the body and the pHs and the acids and
all of the things go, you know, whether the
morphology and the characteristics of the particle
are -- are not altered in -- in some way.

So there are lots of issues about

adequate identification of the particles. And even
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if yvou have particles and even if you have
ferruginous bodies or asbestos bodies, which --
whatever -- however you want to call them, the next
issue is so what does that mean? Because they're
there does that mean the cause -- maybe it did or
maybe it didn't. It's just not -- you know,
association is different than causation. It's this
whole problem of trying to -- so if something is
there, what does that mean type -- type of thing.

0. So I think I understand some of what
you're saying. You're saying that either talc or
asbestos can cause ferruginous bodies, right? It
doesn't matter what you call it. It can still cause
it.

MR. RADCLIFFE: Object to the form.

A. I -- that's my understanding. And not
only talc, but there -- I think there are other --
other mineral particles as well. And it may depend
on -- on their physiochemical properties and their
size and a few other variables. But again, I'm not
an expert.

Q. I understand you're not an expert.

This report right here indicates that
Mr. House, he had fib -- mineral fibers,

pneumoconiosis. And it says right here, "There were

194




10

11

12

13

14

15

le

17

18

19

20

21

22

23

24

25

Page
some pleural plaques noted on the diaphragmatic
surface."

Do you see that?

A. That's right, vyes.

Q. Okay. And is it your understanding in
the literature that -- that talc causes pleural
plaques?

A, It is.

Q. Okay. And then it goes on to say

right here that there are "rare ferruginous bodiesg"
identified. Do you see that?

A. Yes.

Q. Okay. And that's under the
microscopic description?

A. Mm-hmm.

0. And then over here it says,
"Ferruginous bodies are seen with the mineral
description within the lungs. They are most common
with cases of asbestosis."

Do you see that?

A. Yes.

Q. Okay. And -- so the -- the only way I
could figure out this guy, Mr. House -- and he died
on March the 17th, 1995 -- he's not on -- on your

list there, is he?
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A. 1995? I -- I don't know.

Q. So we -- we need to get his personnel
file to figure out if he worked at the company,
right?

A. Yeah. Joe, I -- is that a comp claim?
Does it say?

0. No. It's -- it's a medical -- it's an
autopsy report.

A. Okay. See, so -- because this list
would be the comp.

Q. Oh, that's just the comps. I'm sorry.
I apologize.

A. That's okay.

Q. So in order to figure out if he's an
employee, you can -- we can --

A. Sure.

Q. Somebody could check on that, right?

A. Yes.

Q. All right. Do you know Lance --

excuse me, Linton Hance?
A. Well, I have to say no. The name
sounds a little familiar, but
(DEPOSITION EXHIBIT NO. 27 MARKED)
Q. I've given -- I've given to your

attorneys some -- another set of medical records.

196




10

11

12

13

14

15

le

17

18

19

20

21

22

23

24

25

Page

While they're looking at that, let me
ask you about something else. From time to time,
R. T. Vanderbilt has paid companies when they are --
when there has to be asbestos removal or abatement
relating to their talc, right?
A. Well, during my time I think it -- T

know of one occasion that I was involved in.

Q. Okay.

A. I don't know if there had been earlier
ones. I -- I believe there were.

Q. And -- and the one that you recall,
which -- which company was that?

A. Oh, the abatement company?

0. No, no, which company client that

requested R. T. Vanderbilt to pay because the talc

product was determined to be asbestos --

A. Oh, I'm sorry.
Q. -- and there had to be some
disposal -- handling and disposal?

MR. BREETZ: Objection to form.

MR. RADCLIFFE: Object to the form.

A. Yeah, I'm sorry.
Q. Sure.
A. I was thinking of our own plant. I'm

not -- I'm not aware of any for -- for customers that
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I -- none that I know of.
0. What's Rimtech?
A. I don't know.
Q. So are you saying -- was there, for

your own company, some asbestos disposal costs

assocliated with it?

A. There were two -- there were a
couple -- yeah, we -- we did a -- remember I -- I
mentioned before -- I went through the plant,

collected samples of insulation and things of that
nature and brake pads and things that could
conceivably -- you know, typically may -- may contain
asbestos and sent them off to analysis to confirm
whether they did or they didn't. And that was done
for the purpose of determining what additional
asbestos in that old plant we might want to remove.

There was a time when I worked at
Vanderbilt where we also removed some talc product
from a warehouse, I think it was in Syracuse,
New York, because it had sat there for two decades
and they weren't using it anymore. And it was
removed.

MR. SATTERLEY: Are you still looking
at that?

MR. BREETZ: Oh, I just --
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Q. Twenty-seven was Linton Hance. He was
at the E. J. Noble Hospital there, and --

A. Okay.

Q. -- they say at the bottom that --

A. Mm-hmm.

Q. -- they suspected either mesothelioma
or lung cancer, I believe. Do you see that?

A. Yes.

Q. Okay. Once again, we'd have to go to

your-all's records to see if he was an employee of

Gouverneur Talc?

A. You would.

0. Or International Talc, for that
matter.

A. Well, I don't know if we have records

of who worked for International unless they also
worked for us, in which case we would see that they
worked for International before.

Q. Do you recall the records indicating
that when Gouverneur Talc bought International Talc
they retained and kept some of the employees on with
Gouverneur Talc?

MR. RADCLIFFE: Object to the form.

A. I know that they did, but I -- as --

as to the records, I've never seen it.
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Q. Do you recall reading that what
Gouverneur Talc did was they conducted a screening of
the International Talc employees and anybody found to
have any dust-related diseases wasn't hired?

MR. RADCLIFFE: Object to the form.

A. I'm not familiar with that.
0. Not familiar with that at all?
A. No.
Q. I'll talk to Mr. Denaro about it maybe
tomorrow.
The -- if I could have that back
for --
A. Sure.
Q. -- just a second.
Mr. -- this is a 1996 record.

(Reading) It says that there's a pleural based mass
with suggestion of erosion of the chest wall and
adjacent rib involvement.
You do understand or recognize that
mesothelioma is a pleural mass, right?
MR. RADCLIFFE: Object to the form.
A. Well, it's a pleural tumor.
Q. Mm-hmm. Do you know this Dr. Reyes,
the doctor that --

A. No, I don't.
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(DEPOSITION EXHIBIT NO. 28 MARKED)
Q. Exhibit 28 is a letter from you to

Alan Avrich. Do you know who that is?

A. I'll look at the letter. Oh, okay.
This is that -- I mentioned to you that we removed
gsome talc from customers' storage. I think that's

what this is.

Q. The customer had some R. T. Vanderbilt
Mouldene product in East Syracuse, New York, and --
and they contacted you, and you and R. T. Vanderbilt

agreed to pay them or pay for the disposal of that,

correct?

A. That's correct.

0. And that was $7,500, right?

A. That's what it says.

Q. And you wrote in -- in the letter
there -- and I apologize, I'm pulling it back.

A. That's okay.

0. The first sentence, "We believe your

plans to dispose of your client's unwanted Mouldene
talc product as if it were an asbestos-containing
material is appropriate."

A. Right.

Q. Because they were concerned that the

product was asbestos, it could potentially hurt
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people, right?
MR. RADCLIFFE: Object to the form.
A. Well, in the very next sentence I
said, "Although this talc does not contain asbestos."
Q. Excuse me, sir. I know your personal

opinion in that regard.

A. It's not an opinion.

Q. No, no, no.

A. It's what I wrote.

Q. I apologize. I said was the reason

why that they were concerned about the Mouldene talc
was because they were afraid it could potentially be
asbestos, could potentially hurt people?

MR. BREETZ: Objection to form.

MR. RADCLIFFE: Object to the form.

A. Well, the reason for that was that for

a period of time in the mid -- mid '70s, there were
three or four grades of talc that came out of the
mining area in Talcville. Mouldene was one of them.

And, at that time, we believed that
those grades from that mining area looked like it did
contain some asbestos, so we actually labeled those
specific products. And then later we found that that
was incorrect, that actually the material that we

thought was asbestos wasn't.
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Nevertheless, we did label some
product, Mouldene being one of them. And I think
that the bags that were stored in that warehouse
actually had that label on it. And so they were
concerned that with that label on it they would be
better off if they just handled it as though it was
and it would be a -- a better way to go about it.

Q. And you thought -- you and
Mr. Vanderbilt, Mr. Fiederlein all thought that --
let's go on and pay the $7,500.

MR. RADCLIFFE: Object to the form.

A. Well, we -- we agreed to -- to take
that cost, yes.

Q. Yeah. Because it would be the best
approach to minimize cost, right?

A. It -- it seemed to us under these
circumstances with that label on it, even though the
label is incorrect and it didn't contain asbestos, it
said that it did. And we knew that, as you would
anticipate, anyone handling those bags would be very,
and rightfully so, concerned about handling them.
And so we were going to dispose of them as though
they did contain asbestos because it seemed the
prudent thing to do.

Q. The prudent thing to do was to dispose
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of them with the proper precautions for asbestos,
including bagging them, labeling them, so that folks
wouldn't be exposed to the dust, right?

MR. RADCLIFFE: Object to the form.

A. To handle it as though it was an ACM
material, yes.

Q. And by the way, earlier I showed you
the answers to interrogatories where Mouldene was one
of the R. T. Vanderbilt products sold to
Georgia-Pacific, Kaiser Gypsum. Do you remember
that?

MR. RADCLIFFE: Object to the form.

A. Well, I don't know whether it was
or -- you showed it to me and it's there. Whatever
is there is there. Again, I don't know where our
products were sold.

(DEPOSITION EXHIBIT NO. 29 MARKED)

0. And this right here, Exhibit 29,
that's a memo from you to Mr. Fiederlein, a carbon
copy to the president, Mr. Vanderbilt.

A. Mm-hmm.

Q. (Reading) And you say that I believe
our conservative approach eliminate costs.

What do you mean by that?

A. To be honest with you, I'm not sure.
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It would almost seem like it would be the other way
around because it costs more to handle it as an
asbestos-containing material than it would to just
take it to a landfill, an un -- you know, an
unregulated landfill for this.

I'm probably -- well, I'm probably
thinking that if you didn't handle it that way and it
had that label on it, you -- you could incur, you
know, a lot of upsetment and then what -- you'd have
to deal with that, no, it's not really asbestos
containing, but the label says -- by the time you're
done doing all of that, it probably -- it may cost
you much more than if you just say, "Look, just
dispose of it as though it was. Do take the safe
route."

Q. You've got to hire lawyers and things

like that if --

A. Yeah, you guys.

Q. So --

A. Because you got to eat, you know.

Q. You've got to get Dennis Race involved

and everything else?
MR. RADCLIFFE: Object to the form.
A. Something like that.

Q. Okay.




10

11

12

13

14

15

le

17

18

19

20

21

22

23

24

25

Page 206

A. But that -- yes, I did --

Q. So I understand.

A. Okay.

Q. You wanted to go ahead and just pay

that $7,500 off so you don't have to face an OSHA

citation, have to hire lawyers and everything else,

right?
MR. RADCLIFFE: Object to the form.
Q. Isn't that true?
A. Well, you don't know.
MR. RADCLIFFE: Object to the form.
A. The potential is higher if -- if --
for that -- there is a potential for that to happen,
so you -- you weigh it.
0. So -- all right. But that's true,
right? That's -- that's what you meant when you said
it's -- the conservative -- to minimize cost is to

avoid OSHA citations, avoid litigation, avoid
lawyers, right?
MR. RADCLIFFE: Object to the form.
A. To avoid getting into this whole
business of, well, why did you label it as asbestos
containing when it's not.
(DEPOSITION EXHIBIT NO. 30 MARKED)

Q. Exhibit 30 is a photograph of that
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Mouldene --

A. Mm-hmm.

Q. -- that somebody took when they were
out there. BAnd it shows that -- that label on it,
right?

A. That's correct.

0. And that label that R. T. Vanderbilt

put on that Mouldene was on there for less than six
months, correct? I mean, the labeling process.

MR. RADCLIFFE: Object to the form.

A. I don't know. I don't know how long
that was -- that's never been clear to me.
0. At some point in time in the '70s,

R. T. Vanderbilt told Georgia-Pacific that its
product contained asbestos, right?

MR. RADCLIFFE: Object to the form.

A. At -- at some time what year? I'm
sSorry.

0. In the '70s.

A. In the '70s? Well, as it pertained to

these four or five grades, if Georgia-Pacific was
using those four or five grades, there's a good
probability they did. I can't -- offhand, I don't
know exactly, but I wouldn't be surprised. They were

willing to label it when they thought they had it,
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so

Q. Let me show you what I've marked as
31.

(DEPOSITION EXHIBIT NO. 31 MARKED)

Q. It's a letter dated January 2nd, 1975
and a technical data sheet dated August 7, 1975 from
R. T. Vanderbilt. 1I'll show it to your attorney
first.

MR. RADCLIFFE: What's your record for
a number of exhibits at a deposition?

MR. SATTERLEY: About 180.

MR. RADCLIFFE: Oh, man. I object to
Exhibit No. 31. Lack of authenticity. Foundation.
It's argumentative.

0. The -- this right here, this letter
from -- I think I've shown this to you before -- in
1975 to Georgia-Pacific, this letter that went --

A. Okay.

Q. -- from Mr. Harvey -- was that

Mr. Harvey at the bottom?

A. No.

0. Who is 1it?

A. This is Pamela Morvay.
Q. Oh, Pamela Morvay.

A. Yeah.
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0. Okay. She was with R. T. Vanderbilt,
though, right?

A. A secretary, I think, yeah.

Q. Okay. And she sent this letter to
Georgia-Pacific indicating that those talcs, those
five grades, had asbestos in it?

MR. RADCLIFFE: Object to the form.
Letter speaks for itself.

MS. SCHUPBACH: Object to form.

THE REPORTER: I'm sorry.

MR. SATTERLEY: That was Rebecca
Schupbach. She objected.

MS. SCHUPBACH: Just give me a

continuing objection, Joe, and I won't interrupt.

Q. Do you understand the question, sir?
A Yeah. That's what it's saying.

Q. That's what it says, right?

A Yeah.

0. All right. And then over there, that

technical data sheet, 1975 --

A. Mm-hmm.

Q. -- what product is that for? 1Is that
R. T. Vanderbilt product?

A. Fibertal?

0. Yeah.
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A, That would have -- I'm not sure. I --
I'm inclined to think it's -- it's fi -- fiber 1 or

2, but I don't know that for sure.

Q. Okay.

A. But I know that the typical stuff from
the underground mine was not called -- we didn't use
fiber. We used Nytal trade names.

Q. At the bottom of that technical data

sheet, can you read that right here, what that says
about that product?

A. "Fibertal carries an asbestos warning
label and should be handled accordingly."

Q. Do you know how long R. T. Vanderbilt
told its customers that Fibertal contained an
asbestos warning label?

A. I don't -- I don't know exactly how

long that was.

0. How could we find that out?
A. Good guestion. I've tried to find
that out myself. I think it's -- I just -- I don't

want to speculate.
0. Now, earlier I showed you a material
safety data sheet from 1975. Do you remember that?
A. Yes.

Q. And in that 1975 material safety data




10

11

12

13

14

15

le

17

18

19

20

21

22

23

24

25

Page 211

sheet it said "non-asbestiform, tremolite." Do you

remember that?

A. I'm sorry, which MSDS was it for?

Q. For Nytal.

A. Okay.

Q. Do you remember that?

A. That's right.

0. Pull it back out?

A. If it was for Nytal, it would say
that.

0. It says, "non-asbestiform," right?

A. That's correct.

Q. And for Nytal 99, 100, Nytal 100 HR,
right?

A. That's correct.

(DEPOSITION EXHIBIT NO. 32 MARKED)
Q. In 1980, though, the material safety

data sheet for the same product did not have the
non-asbestiform information, true? That's a 1980
material safety data sheet, correct?

A. That's correct.

Q. And it -- if we just compare that to
the 1975, somebody made the decision to take that
non-asbestiform off that MSDS, right?

A, That's correct.
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Q. And somebody also took -- made the

decision to take out the reference to use respirator.

There's no -- under the special precautions?
A. Mm-hmm.
Q. Doesn't say anything about using a

respirator, right?

A. That's correct.

MR. RADCLIFFE: Object to the form.

Q. And somebody made the decision to take
off it exceeds TLV. Doesn't say anything about a TLV
under the special precautions, right?

A. That's correct.

Q. Instead of just saying "avoid

breathing the dust," it says "do not breathe dust,"

right?

A. Yes.

Q. And it says, "prolonged inhalation may
cause lung injury." Do you see that?

A. Correct.

Q. But it's still 1980 -- and by this

point in time, between '75 and '80, Dr. Dement had
already set forth his opinion about the asbestos in
the R. T. Vanderbilt talc, correct?

A. He set forth his opinion, yes.

Q. But there's no question in your mind




10

11

12

13

14

15

le

17

18

19

20

21

22

23

24

25

Page 213

that both Exhibit 21 and 32 are both R. T. Vanderbilt
material safety data sheets.
A. That's correct.
0. And then in 1981, I've got another
material safety data sheet. I'll call it Exhibit 33.
(DEPOSITION EXHIBIT NO. 33 MARKED)
0. That's another R. T. Vanderbilt

material safety data sheet, right?

A. Yes, it is.

0. And it doesn't say non-asbestiform,
right?

A. That's right.

Q. And it doesn't say anything about

using a respirator.

A. That's right.

Q. And doesn't say anything about the
TLV.

A. It says "PEL."

0. Well, it says under health hazard data

"PEL," but under special precaution, does it tell

folks --

A. Oh, oh, okay.

Q. -- anything about the TLV like the '75
one did?

A No
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Q. And through your review of historical
information in the company, were you able to
determine who within the company made the decision to
change the material safety data sheet?

A. Who specifically? No.

0. Now, in this time frame also in the
late 19708, the Mine Safety and Health Administration
advised Gouverneur Talc that its minerals were
asbestos containing as well, right?

MR. RADCLIFFE: Object to the form.

A. I believe early reference was to the

effect that they felt they had detected some asbestos

in some air samples.

Q. George -- is it Erdran?

A. Erdman.

0. Erdman?

A. Mm-hmm.

Q. He was the vice president and general

manager of the Gouverneur Talc Company back in the
late '70s, right?

A. Yes -- yes.

Q. And there was a federal inspection by
Mine Safety and Health Administration way back when,
and they had determined that there was anthophyllite

asbestos on many of the -- the air sampling, right?
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A. Well, if that's what the report said.

(DEPOSITION EXHIBIT NO. 34 MARKED)

Q. Let me show you -- well, actually
there's also chrysotile there. Let me -- Exhibit 34.
I'm sure Mr. Radcliffe's seen that before. If you

could, take a look at the first page. It's addressed
to the vice president of the company, right?

A. Right.

Q. And it's from the Mine Safety and
Health Administration in Washington, D.C.?

A. Yeah.

Q. And if you flip over to the second
page here, I've put a tab on it and I've highlighted
it. First of all, there's chrysotile identified at
16.7 percent?

A. Yes.

Q. And then underneath there there's

anthophyllite asbestos at 6.37

A. Is that 8 -- would be 8.3.
Q. 8.3. And then -- and anthophyllite
asbestos, what -- if you could go through and read me

the various percentages of the various asbestos that
the --

A. Mm-hmm.

Q. -- agency --
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A. Well, let's see. 16.7 chrysotile, I
said. 8.3 anthophyllite asbestos on one filter.

Second filter, 16.7 percent
anthophyllite asbestos.

Third filter, 20 percent fibrous talc.

Q. Mm-hmm.
A. So that's not asbestos.

Fourth sample, anthophyllite asbestos,
13.3, then some fibrous talc.

9.1 anthophyllite asbestos on the --
one, two, three, four, five -- fifth cassette sample,
and 33 point -- well, this -- the other two are just
fibrous talc.

Q. Let me borrow this back and I want to
show you one other thing and ask you about it.

Tom Rogers is identified here as

gsomeone that worked in the mine number -- No. 1 mine
and mill. Do you see that name right there?
A. Right.
Q. Have you ever talked to Tom Rogers?
A. I don't know.
Q. Have you ever read his testimony,

sworn testimony?
A. Again, I'm not sure. I may have.

0. He testified I think in 2007 that at
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one point the -- his manager, the manager took him
out and showed him where the asbestos was located.
Does that refresh your recollection about reading his
testimony?

A. No. I smile because the fibrous talc

loocks like a wvein.

0. Of asbestos?

A. Yeah.

Q. Okay. Now, right here it says he
works -- location, the 500 level. Does that mean

he's five stories down?
A. 500 feet.
Q. 500 feet. Okay. Thank you very much.
And then William Fuller is another
fellow -- the next fellow right here is a -- he's a

mine worker as well, No. 1 mine and mill, and he's

identified as a slusherman. Do you see that?
A. Yes.
Q. And yvou know Mr. Fuller. This would

indicate he was a worker there, right?

A. Underground miner, yeah.

Q. Yeah. And it says No. 3 -- does it
say stop --

A. Stope.

Q. -- stoop?
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A. Stope.

Q. Stope? What does that mean?

A. That's the area in which they mine.
It's like a cavern. Essentially they blast ore from

the ceilings and the walls, it falls down and then
they scrape it into conveyors and that's what crushed
up. So that cavern gets bigger and bigger, and those
caverns are called stopes.

0. And under Charles Minckler, Minckler
is identified in a No. 1 mine as a motorman trammer.

Do you see that?

A. Yeah.

0. The 700 level.

A. Mm-hmm.

Q. Over here it's got -- it says,

23.3 percent toxic fibers. Do you know what that

means?
A. Toxic fibers?
0. Toxic fibers.
A. No.
Q. Did you -- did you personally monitor

Mr. Minckler for his asbestos levels at any point in
time?
MR. RADCLIFFE: Object to the form.

A. Very unlikely. I probably
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personally moni -- I may have personally monitored
him for total dust, respirable dust, talc, that sort
of thing. Not for asbestos.

Q. And -- and real quickly, what's the
difference between -- how do you -- is the -- is the

monitoring different for asbestos versus talc?

A. It is.

Q. And how so?

A. Well, probably easier to explain
monitoring for asbestos. Monitoring for asbestos,

what you're after is a fiber, okay? So it's
basically collected on a filter that's similar to
what you would collect for -- for talc, except that
with talc when you collect it on a filter, you're --
you're taking the weight difference between the
filter before you pulled the air through it and the
filter after you pulled the air through it. And the
difference is the amount of particulate on the
filter, and it could be all particulate.

For asbestos, you will again draw air
through a filter, a little bit different size, it has
a little -- what's known as an extended neck on it,
on the -- on the cassette, and then you're not
weighing the filter at this point. You're then

taking the filter and then putting it under -- after
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you do a few things, to put it under a microscope and
actually look at the -- at the -- at the particles on
the filter and make a determination as to what those
particles are.

If the particles are very elongated
and fibrous by some definition -- usually 3 to 1,
aspect ratio, longer than 5 micrometers -- then you
would look at those particles and then you have to
determine whether the ones you're looking at are
actually asbestos fibers, and then you use
morphological characteristics to help you to make
that determination.

And then if you want to know what type
of -- what the mineral type is, let's say crocidolite
versus chrysotile or whatever, then you have to take
it out from the light microscope or you leave it
there and you do dispersion staining and put
refractive index materials on it. Depending upon
where the index falls, it tells the microscopist or
mineralogist what type of mineral it is.

Or you can put it in an x-ray
defraction type of equipment and get a -- like a
fingerprint, the chemical composition of it, and that
tells you what the -- what the mineral is.

So it's a bunch of steps that you can
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go through. You can begin with something very
gsimple, just look through the microscope and count
and size, and you can move from there to
identification with stains and look at the way the
light passes through the particle and whether you've
got optical continuity and you look for bundles and
all that kind of stuff.

You can move to another bit of
equipment that tells you the type of mineral it is,
and then you can take it even further than that and
go right to individual things that are -- they can't
even see under the light microscope because it's not
sensitive enough. So there's a whole range of things
you do.

Q. I guess my point I was trying to make
is monitoring for talc is different and separate than
monitoring for asbestos, right?

A. Yes.

MR. SATTERLEY: Okay. Let's take a
break because we need to change tapes.

THE VIDEOGRAPHER: This ends tape
No. 4. We're off the record at 2:37.

(RECESS)

(DEPOSITION EXHIBIT NO. 35 MARKED)

(REPORTER'S NOTE: THE FOLLOWING
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EXCHANGE WAS ON THE STENOGRAPHIC
RECORD ONLY)
MR. SATTERLEY: Just to see if we can
work out a stipulation on the five mesos we worked

out before in Franklin, I marked as 35 to this one

handwritten notes on those. You'll get a copy of it,
and let -- let us know if we can -- if we can
stipulate.

MR. RADCLIFFE: And right now I'm
willing to stipulate that there's four workers'
compensation claims which are -- the -- the data is
included on the exhibit that was marked earlier, and
the fifth one is a -- evidently simply a death
certificate that -- that lists meso -- mesothelioma,
but I've not seen that, and so I simply just need to
see a copy of that and then we can agree.

(OFF THE RECORD)

(BOTH VIDEO AND STENOGRAPHIC

RECORD RESUME)

THE VIDEOGRAPHER: This begins tape
No. 5 in the deposition of John Kelse. We're on the
record at 2:59.

(CONTINUED EXAMINATION BY MR. SATTERLEY)
Q. We were talking earlier about the vice

president and general manager, George Erdman of the
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Gouverneur Talc.
You have previously seen and read a

letter that he'd sent to all employees regarding

asbestos versus talc. Do you remember that letter?
A. I know he wrote one.
Q. Okay. And I'm reading from your

testimony in June of 2006 in a case that was pending
in Texas. And I'm -- the reason why I'm reading that
is I don't have the letter, and I was going to
request a letter.

It says, quote, "Our corporate
management is determined to force the issue with
NIOSH and OSHA at this time so that the confusion
created by the state regulation is not pertuated."

A. "Perpetuated."
Q. "Perpetuated."

Do you remember that letter?

MR. BREETZ: Objection to form.
A. (Shakes head from side to side).

MR. BREETZ: You need to give an
answer.

A. Yeah, I --

MR. SATTERLEY: Why don't I do this.
Why don't I request a copy of that letter of

May 27th, 1988. But I also want to -- “(request no.
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MR. BREETZ: Again, Joe, just do that
in a letter.

MR. SATTERLEY: Okay. (To the
reporter) If you can just mark each of the places
where I've requested so I don't forget.

MR. RADCLIFFE: (To the reporter) If
you'll just write a letter for Joe.

Q. I think that letter is going to say,
quote, "We are certain that the prospect of labeling
our product as asbestos as required by OSHA
regulations would lead to rapid loss of our
business," end quote.

Doeg that refresh your recollection?

A. I would have to look at the letter. I
mean, there's no reason why I wouldn't say no. I
just -- I just don't -- I don't have it memorized.

Q. But you would certainly agree that

anybody that would have a product that contains
asbestos is pretty much doomed.
MR. RADCLIFFE: Object to the form.
A. No, I don't think I'd say that.
Q. Let me show you your sworn testimony.
The question was asked on June 27th, 2006:

"Let me look at the third paragraph.
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Quote, 'We are certain that the prospect of labeling
our product as asbestos as required by OSHA
regulations would lead to the rapid loss of our
business,' end quote. Now, sir" -- directed to

you -- "isn't that exactly why R. T. Vanderbilt
fought so hard to get the talc out of the asbestos
standard, because they wanted to sell as much as they
could?"

And your answer was: "Well,
certainly, anybody that would have a product that
contains asbestos is pretty much doomed."

MR. RADCLIFFE: Object to the form.

A. Well, if that's what I said, that's
what I had said.
Q. And do you believe that?

MR. RADCLIFFE: Object to the form.

Can I see 1t?

MR. SATTERLEY: Just a second.

A. Well, I -- yeah, at a certain point I
think I -- I would agree, but there were companies
that -- that were very profitable that produced
asbestos. That was their product. At one time,
asbestos was a desirable thing to -- to produce.

They were -- weren't doomed, although ultimately many

of those companies did get basically put out of
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business over -- over the -- over the real thing.
Q. Nobody --
A. So --
Q. I'm sorry.
A Nobody would want, you know, an

asbestos label -- certainly wouldn't want it if there
wasn't asbestos.

Q. And -- and the reason why
R. T. Vanderbilt didn't want it is because they
didn't want to see their business destroyed, right?

MR. RADCLIFFE: Object to the form.

A. Well, I would say in all honesty it's
a very good prospect that if you have asbestos in
your product and you genuinely have it and -- and, as
you should, tell people that you do and you're
obligated to do that, that -- that that's going to
cause concern and few -- fewer people will buy your
product, if not everyone.

Q. And it's been your view that if -- if
asbestos is not -- if talc is not properly removed
from the asbestos standard, that it would destroy the
R. T. Vanderbilt business.

MR. RADCLIFFE: Object to the form.

A. Well, it wasn't in the asbestos

standard in the first place. It -- it -- what we
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were concerned about was that materials that were not
asbestos were being called asbestos in --

incorrectly, and that's what the issue was.

Q. The decision to have or to fight
the -- well, wait a second. You said just a minute
ago that it -- it was never regulated as asbestos,
but it was. I mean --

A. I do not --

MR. RADCLIFFE: Object to the form.

A. No, it wasn't.
0. From 1972 to 1990, it was -- even
non-asbestiform talc, tremolite -- excuse me,

non-asbestiform tremolite would be regulated
asbestos. That's why you fought to try to get it
changed, right?

A. No.

MR. RADCLIFFE: Object to the form.

A. We fought because that was unclear,
because it was unclear. You know, if I -- if I had
to ask, I would ask you to show me in the 1972

standard where it says that regulating

non-asbestiform, you know, materials were -- that's
not -- it's an asbestos standard. It's reasonable to
assume it covers asbestos. If it's not asbestos, it

wouldn't be in the asbestos standard. I don't think
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that's too much of a stretch for most people to
understand.

Q. With regards to the statement, though,
"anybody that would have a product that contains
asbestos is pretty much doomed," you stand by that
statement, don't you?

MR. RADCLIFFE: Object to the form.

A. Oh, I think today I'd probably modify
it a little bit, but I think I -- I would say that
certainly it's not a desirable thing, especially if

it's not true.

0. But if it is true, they're doomed,
right?
MR. RADCLIFFE: Object to the form.
Q. If the product is asbestos, they're
doomed.
A, Oh --
MR. RADCLIFFE: Object to the form.
A. Listen, I'm not make -- you know, it
was -- should -- somebody once said never make giant,

sweeping statements or never say never, and it was
probably inappropriate for me to it use terms like
"doomed. "

0. But --

A. So today I would -- I would not say
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doomed. I would say it would be difficult for them
based on the history of what occurred.

Q. Robert Bacon was an R. T. Vanderbilt
employee, correct?

A. Robert -- yes, yes.

Q. And Robert Bacon received from the
Tile Council of America a letter dated July 18th,
1973.

(DEPOSITION EXHIBIT NO. 36 MARKED)

Q. While he's asking -- while he's
looking at that, I'll talk to you about Robert Bacon
a little bit more. Robert Bacon, you've seen
documents to indicate that he participated in
contacting Dr. Kleinfeld, for example.

A. Oh, I know he was active. And to the
extent that -- that work was being done with
Dr. Kleinfeld, he would have had interface.

0. And Dr. Kleinfeld was the individual
that wrote the paper -- that published the paper back
in 1967 on mortality of talc miners and millers in

upstate New York.

A. If that's the date, yeah.
0. 19672
A. Right. That's one of his earlier

ones.
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0. And -- and Mr. Bacon -- the documents
relative to Mr. Bacon contacting Dr. Kleinfeld, where
are those documents located now?

A. Any documents that would pertain to --
to any communications between Mr. Bacon and
Dr. Kleinfeld more likely I would have them than
anyone else.

Q. And where -- do you keep them in a

particular file?

A. I do have a file that I would look --
look at.

0. And where is the -- where is the
file -- what's the file called or what -- I mean, is

it just a general file or is it --

A. Well, it's a file that I -- that I
labeled correspondence, Vanderbilt correspondence.
And I -- I put correspondence in some chronological
order, and that's the name of the files in my office.

Q. And it goes way back to the -- what,
the late '60s, early '70s?

A. Probably the earliest is early '70s.

Q. Okay. And there's correspondence in
there from Bacon to Kleinfeld?

MR. RADCLIFFE: Object to the form.

A. I would have to look, but that's where
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I'd have to look --
MR. SATTERLEY: And I --
A. -- if I looked.

MR. SATTERLEY: I would request a copy
of that file and I'll follow that up with a letter.
* (request no. 9)

Is there -- do you also have
documentation in your files regarding customers --
when customers call in to advise R. T. Vanderbilt
about OSHA inspections or OSHA problems?

A. I have a file that I maintain that is
a record of customer inquiries as to the composition
of the talc and -- and issues -- regulatory issues
that may pertain to it.

0. And how -- how -- this customer
inquiry file, how -- how big is that?

MR. RADCLIFFE: Object to the form.

A. It's -- takes up most of a file drawer
because it's by year. Goes back quite a ways.
Q. And on -- in some of these customer

inquiries are issues relating to the classification
of asbestos versus nonasbestos addressed?

A. Some.

Q. And do -- do you have documentations

where they call in where folks in-house write
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memorandums or write letters or address the inquiry
made from the call-in?
MR. RADCLIFFE: Object to the form.
A. Those would be the records I have.
Q. And that -- and that's one drawer in a

file cabinet?

A. Yeah. Not a full drawer, but --

Q. But by year.

A. Yeah.

0. And -- and what time frame does that
span?

A. Oh, I'd have to go back and look. The

way I arranged it was correspondence from the time I
started with the company that I was directly involved
with, so that would go back to '85. And then as I
would find correspondence in folders, you know, that
were like -- was like that, response to customers or
inquiries that predated '85, then I would put those
in a folder behind that. And so it's pretty much the
way it's arranged.

Q. Have you been involved in paying
expert witnesses for their time preparing for this
case?

MR. RADCLIFFE: For this case?

MR. SATTERLEY: Yeah.
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A. No.

Q. Do you -- as you sit here today, do
you even know who the expert witnesses who have been
listed in this case?

A. No, actually, I don't.

Q. Have you talked to any expert
witnesses yourself about Mr. McCauley's mesothelioma?

A. No.

MR. SATTERLEY: I would request the
call-in customer inquiry documents, and I'll follow

that up in a letter as well. A(request no. 10)

Oh, I was -- I showed this to your
counsel already, this letter from Mr. -- to Mr. Bacon
from the Tile Council of America. It's No. 36.

You've seen that in the past, correct?

A. I can't say that I have, but I can't
say that I haven't either. Again, I see a lot of
documents.

Q. During the -- you -- I know you didn't
come down to the Franklin trial, but during the
Franklin trial Paul Vanderbilt acknowledged that
R. T. Vanderbilt was a member of the Tile Council of
America. Do you believe that to be accurate?

A. I think that's true.

0. And Mr. Bacon at this time frame -- I
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think it's '73 -- would have been an employee of
R. T. Vanderbilt?

A. Yes.

0. And if I could borrow that back real
quick, I want to ask you a question about -- on the
second page here there is -- Mr. Fitzgerald writes to
Mr. Bacon, and he says -- regarding the asbestos
regulations and its impact, if you could read what I
highlighted there.

A. Mm-hmm. "Finally, there is no
question that the quality of the product would suffer
by any such change, making it even more difficult to
compete with the lower cost of foreign imports while
maintaining quality standards for the domestic
industry. Thus the alternative for some American
manufacturers could be economically impractical and
cause them to go out of business."

Q. Was the -- the documentation that you
reviewed indicate that the -- the reason why
R. T. Vanderbilt fought the OSHA regulations
encompassing the minerals in Gouverneur, is -- was it
because of economic reasons?

MR. RADCLIFFE: Object to the form.

A. That has not been my impression as --

as a principal concern. Would it have a ramification
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to that? Probably, but that is not the reason why we
argued against poor science.

Q. So I understand it's -- I understand
you said it's -- you believe there's poor science.

And with regards to the science aspect, what science

degree do you -- did you receive?

A. I just have a -- a degree in
psychology.

Q. Is that a Bachelor of Arts or Bachelor

of Science?

A. Bachelor of Arts.
Q. Bachelor of Arts. Okay. All right.
With regards to this letter, it says, "There is no

question but a domestic ceramic wall tile industry
will be seriously injured if OSHA requires tremolitic

talc to be classified and handled as a toxic asbestos

mineral."
Do you remember seeing that?
A. That's what it says.
Q. And you agree with that, right?
MR. RADCLIFFE: Object to the form.
A. Well, let me look at that again.
Q. It's that last sentence right there
before Mr. Fitz -- Fitzgerald signs it.

A. Where they would have to close down




10

11

12

13

14

15

le

17

18

19

20

21

22

23

24

25

Page 236

and export and move to a foreign country?

Q. I didn't ask you about moving to a
foreign country. I'm sure some companies have done
that, but I asked you about the last sentence. Do
you want to read it out loud and talk to me about it?

A. Yeah. "Thugs" -- let's see. "Thus,
there's no gquestion but that the domestic ceramic
wall tile industry will be seriously injured if OSHA
requires tremolitic talc to be classified and handled
as a toxic asbestos mineral."

Will be seriously injured. I would
agree that it would be injured. How seriously would
be a matter of opinion.

Q. Okay. So if I get this straight -- if
I understand what's happened here, in 1973 the Tile
Council of America was reporting to your-all's
company these -- these OSHA regulations could
seriously impact -- financially impact business,
right?

A. The tile business.

Q. And R. T. Vanderbilt's largest
customer was tile, ceramic tile -- or ceramics,
right?

MR. RADCLIFFE: Object to the form.

A. I can't -- I know it was -- 1f not the
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first, it was the second biggest.
Q. And -- and 1967, we already talked
about -- the Kleinfeld article talked about the

mortality of miners and millers from upstate

New York. You're very familiar with that, right?
A. Yes.
0. And so if we advance from '67 to '77

to '87 to '97 to 2007, during those 40 years,
R. T. Vanderbilt continued to mine, mill, process and
sell talc, right?

A. That's correct.

MR. RADCLIFFE: Object to the form.

Q. And only after four months -- three or
four months after the Franklin verdict the -- the
decision was made to stop doing what they've done for
so many vyears, right?

MR. RADCLIFFE: Object to the form.

A. Well, in terms of time frame. If
you're trying to draw a causal link.

Q. Okay. And in that situation -- you
know the verdict in that case, right? It was five --
over $5 million --

MR. BREETZ: Objection to form.
Q. -- in punitive damages to punish the

company were awarded?
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MR. BREETZ: Objection to form.
MR. RADCLIFFE: Object to the form.

0. You know that, right?

A. I guess.

MR. RADCLIFFE: Don't guess.

Q. Okay. Let me -- did you not -- did
you not follow that at all?

A. I try to stick to industrial hygiene,
I try to stick to the miner -- mineralogy and try to
stick to the occupational health and the science end
of it, not the legal end of it. I don't think the
courtroom is the proper place to do science. Sorry.

0. So no matter what the -- no matter how
many times a jury determines that R. T. Vanderbilt
has participated in causing somebody injury and
death, that's not important to you because that's not
the forum you want to address these issues.

MR. RADCLIFFE: Object to the form.
MR. BREETZ: Objection to form.

A. Yeah, I don't think I said that. I
said it is very important to us, but I think it's
important that -- that you get the very best data and
the very most rigorous evaluation possible. I think
you get that from science. You don't get it from

this other wvenue.
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Q. The -- I think we're up to 37 now
here.
(DEPOSITION EXHIBIT NO. 37 MARKED)
0. This is a letter from R. T. Vanderbilt
to talc customers in 1977 stating that you -- you

could not certify the product to be a nonasbestos
product, right? Right?

A. I'm sorry, if you read back the
question, I'd be --

0. Sure. In 1977, R. T. Vanderbilt sent
this out to its customers saying that you could no
longer certify that the talc was -- did not contain
asbestos, right?

A. That's what the -- that's what the
notice says, vyes.

0. And -- and Dr. Morton Corn with the
OSHA gpecifically advised R. T. Vanderbilt that they
couldn't do that, they couldn't certify it's a
nonasbestos-containing product.

MR. RADCLIFFE: Object to the form.

0. Right?

A. I would have to go back and look at,
you know, that group of correspondence in terms of
how that was couched.

Q. Well, doesn't it say that right there?
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"Dr. Morton Corn, the assistant secretary" --

A. Yeah.

Q. -- "of OSHA has contacted us and said
we can no longer certify our talc as nonasbestos
containing"?

MR. RADCLIFFE: Object to the form.

A. Well, it's just what the -- I can only
tell you what's in this document.

Q. Okay. I would request any additional
correspondence you have relating to this if you need
to go back and look at something.

So 1f you have -- do you believe you

have some additional documents relating to Dr. Morton

Corn?

A. I believe that the series of
correspondence that -- that is associated with this,
which I think is associated with a -- an earlier

decision by assistant secretary Stender and then a
number of years went by and then Dr. Corn rescinded
what's known as the field memorandum.

Q. Is this all a part of your 3- or
4-inch OSHA filev

A. It would be in there. It would also
be in the correspondence file, so it can be in a

couple of places.




10

11

12

13

14

15

le

17

18

19

20

21

22

23

24

25

Page 241

Q. And so the -- when you say the
correspondence, i1s that different than your call-in

customer inquiry file?

A. Yeah.
Q. That's completely different.
A. Yeah.

MR. SATTERLEY: Okay. And I'd request
both those. *(request no. 11)
(DEPOSITION EXHIBIT NO. 38 MARKED)

Q. Let's see. Thirty-eight is a letter
to Georgia-Pacific dated January 4th, 1983 from Allan
Harvey. This, once again, would be a letter from
R. T. Vanderbilt to one of its customers,
Georgia-Pacific, correct?

A. Yes.

Q. And this was -- was this an attempt to
convince Georgia-Pacific that the talc products were
nonasbestos containing?

MR. RADCLIFFE: Object to the form.
MS. SCHUPBACH: Object to form.
THE REPORTER: I'm sorry, who was that
on the phone?
MR. SATTERLEY: Rebecca Schupbach.
A. Looks like a report that's relaying

the experience of the company as it pertains to OSHA
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actions. And then it looks like, the section that
you have yellowed, an announcement that the company
has commissioned Tabershaw Associates to run an
epidemiologic study of the miners and mill --
millers.

Q. And that's -- I'm glad you raised that
point. How much did you guys pay Tabershaw to --
when you commissioned that study?

A. I don't know off the top of my head.

0. How do I find that out? Would Denaro
-- would Mr. Denaro have that information or would
you have that information or somebody else?

A. I'm sure he would have it someplace.
How easy it would be for him to find, I don't know.
It's one of the first studies, so -- I don't think I
have any records that would indicate cost, but I --
you know, I'd have to look to see. It -- it's
conceivable that I might.

Q. If you could look and provide it to
your counsel, I'd request that with regard to
Dr. Tabershaw. A(request no. 12)

You said it's one of the first
studies. Is the first study -- you're referring to
the first study that you guys paid for.

A. The first one after the NIOSH work,
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yes.
Q. Okay. But, in fact, there was the

earlier study from Kleinfeld back in '67, right?
A. Well, that wasn't specific to

Vanderbilt, but there was an upstate New York talc

workers study.

Q. Just talc workers in general, right?
A. General region.
Q. Yeah. Okay. Let me move on --

forward to Exhibit 39.
(DEPOSITION EXHIBIT NO. 39 MARKED)
Q. You're familiar with a company called

D-A-P, or DAP?

A, Yes.

Q. They're a customer, correct?

A. I know they are, vyes.

0. And, in fact, did they have concerns

and customer inquiry about asbestos issues?

A. Yes, they've asked about it.

Q. And did they actually go out on their
own and have testing done to determine whether the
material was asbestos containing?

A. I believe they did.

Q. And is Exhibit 39 a February 1984

letter where they report back that the product that
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they tested, the talc product tested was 30 to
40 percent asbestos?
MR. RADCLIFFE: Object to the form.

A. That's what this letter would
indicate, yeah.

Q. After -- after they determined --
let's see who they -- let's see, they had -- they had
gsome x-ray defraction and polarized light microscopy
in Dallas in their labs -- or some laboratories in
Dallas on the 3X talc, IT 3X talc, right?

A. Yes.

0. And at that time frame
R. T. Vanderbilt was still selling the IT 3X talc,
right?

A. Yes.

Q. And did -- do you know when

R. T. Vanderbilt ceased selling the IT 3X talc?

A. I don't. I'm not sure whether they
ceased selling it or changed, you know, the -- the
grade name. That may also have happened.

Q. What do you mean by that, changed the

grade name, just changed the name of the product?
A. Yeah. IT would -- would probably
stand for International Talc, which meant that it was

ore that was -- came out of the Arnold pit. And at
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some point they may have changed it to a Nytal or
something of that sort.

MR. RADCLIFFE: Objection. Move to
strike.

Q. Did you see indi -- indications
through your correspondence file of -- of where
Dr. Slim Thompson, Al Harvey would have to go out and
convince customers that the product was not asbestos
containing?

MR. RADCLIFFE: Object to the form.

A. I know there's been a history of
personnel from the company, including myself, that
have visited customers to discuss the issue of
whether the talc contained asbestos or not -- or not.

Q. And -- and would -- would these
R. T. Vanderbilt employees, whether it be
Dr. Thompson or Al Harvey, would they go out and show
a film, an 18-minute film to -- to try to be sort of
very impressive and impress these customers about
this issue?

MR. RADCLIFFE: Object to the form.

A. Well, I -- well, I know they did, I'm
sure.

0. Okay. And, for example, in this

situation after the customer DAP determined through
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their own testing that the talc product was asbestos
containing, Slim Thompson and Al Harvey went out and
showed them the film to try to impress upon them that
it's a nonasbestos situation, right?

MR. RADCLIFFE: Object to the form.

A. They would explain their understanding
of what the composition of the talc was and why they
believed that and show the evidence for it, and
that's what they would do.

Q. By the way, the film I'm referring to
is called A Matter of Fact, right? You've seen that
film.

A. I have.

Q. And that's an 18-minute film put
together by R. T. Vanderbilt?

A. I believe it's -- it's about that
time.

0. And does -- in the film does it show
workers working in the mining and milling process?

A. It does.

Q. Does it show those workers wearing
air-supplied respirators?

A. Air supplied?

Q. Sure.

A. Air -- you mean self-contained air
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supplied?
Q. Well, either -- I was going to --

if -- if you said no to that, I was going to ask you

about canisters, so

A. Well, there's a difference. I mean,
air --

0. Yeah.

A. -- air supplied is like -- is like the

rescue Scott Air-Pak thing where it supplies air to
you. Filtered air would be where you'd put -- it
goes through a filter.

Q. Mm-hmm.

A. I -- I don't know how many years, but
for many, many years the plant used what's known as
Racal respirators, which are helmets with a face
shield and the -- and the filter at the top of the
helmet and a motor in the back that pulled the air,
pushed it through the filter and the air across your
face.

Q. That was a -- to suck the dust away
from the workers' breathing zone?

A. Well, not --

MR. RADCLIFFE: Object to the form.

A. -- not suck it away. Capture it in

the back and -- and -- and provide the -- the
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cleansed filtered air across the face.

Q. I see.

A. And so it's -- it's more efficient
than wearing a respirator where you have to suck the
air, you know, through. But those are not
self-contained.

Q. I see.

A. That's -- that's why I was confused by
your question.

Q. I apologize. 1In the film do you know

what type of respirators are depicted?

A. I believe there are both.
Q. Okay.
A. I think you would see canister and

also see the helmet.

Q. And the -- it's my understanding --
correct me if I'm wrong -- that the R. T. Vanderbilt
has had its workers in the mines and mills wear some
type of respirator for 30, 40, 50 years or more.

A. They were required without question I
think in the early '80s. During the time that I was
there from '85 on, it was a requirement. Earlier
than that it was less stringent, but they were
available and they were encouraged to use them. And

there may have been certain activities like packing
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where they may have been required. Beyond that I --
I can't -- I don't know any -- anything more.

0. The film was made, though, in the late
'70s, a matter of fact, was it not?

A. I believe it was. I think that's the
date.

Q. And the film, you said, had both types

of respirators depicted in there?

A. It -- it did. I think actually the --
the film may -- I think it started before 1980, but I
think it was like '80, '81 or so before it was ready.
0. Did R. T. Vanderbilt tell its

customers at all under what circumstances a cartridge
respirator should be used as opposed to a helmet type
respirator that you guys were sometimes using?

A. Well, there's what's known as, you

know, NIOSH approved or appropriate respiratory

protection. Either respirator is effective, so
either one could be used. So when you --

Q. I'm sorry.

A. So our MSDS's -- I know earlier ones
you noticed used respiratory protection. Later ones,

in the late '80s and '90s, I think referenced
respirators and it said, "NIOSH approved." So as

long as it was approved for that type of dust it was
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fine --

MR. SATTERLEY: Objection.

A. -- either --

MR. SATTERLEY: Move to strike.

A. -- either type.

MR. SATTERLEY: Nonresponsive.

I didn't ask you your opinion about
which one was acceptable and which one wasn't
acceptable. I said did R. T. Vanderbilt tell its
customers what type of respirators should be used in
any given situation?

A. Well, my answer to that was it would
be a -- a NIOSH approved respirator, so they told
them to that extent what type would be okay.

Q. And was that through the material

safety data sheet that we went over earlier?

A. Not those that you showed me.
0. Did -- later in time?
A. Later in time I believe we said that,

yes, sir.

Q. Okay. And do you know when it was in
the '80s or '90s when R. T. Vanderbilt advised
customers about the type of respirator to use in
specific situations?

A. Well, a NIOSH-approved respirator,
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when that first appeared on the MSDS, I'd have to go
back and look, but I'm pretty sure it was in the
'90s.

Q. When you first went to visit the
Gouverneur Talc Company when you were working for
Hartford as the -- the Hartford Insurance Company,
did Slim Thompson show you the film?

A. You know, I -- I don't recall. I
really don't recall.

0. Did -- did there -- was there a -- a
point in time when you took samples for analysis and
you decided not to send -- submit the samples to a
laboratory for analysis when you worked for the
insurance company?

MR. RADCLIFFE: Object to the form.

A. There was a time I took samples, and I

did submit the samples to the laboratory.

0. You didn't.

A. I did.

0. Oh, you did.

A. I did.

Q. All right. Were there also times when

you took samples and didn't submit the samples to a
laboratory?

A. Not to my recollection.

251
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(DEPOSITION EXHIBIT NO. 40 MARKED)

0. Exhibit 40, is that a -- a -- an
example of a call -- call report where in this
situation DAP was concerned and -- about an issue and

this report would be created?
MR. RADCLIFFE: Object to the form.

0. I mean, that's an R. T. Vanderbilt
call-in report, right?

MR. RADCLIFFE: Which question should
he answer?

MR. SATTERLEY: That last question.

That's the R. T. Vanderbilt call-in
report, right?

A. That's what it says, yes.

Q. Yeah. And you have -- and there's
many of those in your files, right, as part of your
customer inquiry files?

A. Some.

Q. Okay. And in this situation that's
where Slim Thompson and Al Harvey were going to go
out to convince DAP that it was asbestos free.
That's what it says there, right?

MR. RADCLIFFE: Object to the form.

A. Yeah. It says Dr. Thompson, Al Harvey

"to convince them that IT 3X is free of asbestos."
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0. And it references to an 18-minute
movie there. That's that movie you called A Matter
of Fact.

A. Yes.

Q. Okay. You can -- I'm finished with

that exhibit.

A. Okay.

Q. Back to -- back to what I asked you
earlier, I think you told me that Slim Thompson
showed you that movie when you were working for the
insurance company, Hartford Insurance Company, right?

A. Well, I said I didn't remember. He
may have.

Q. And because of the conversations you
had with Dr. Thompson, you decided that you weren't
even going to try to analyze the fibers that you
collect from -- from the facility.

A. That's correct. That was a decision
that we made that we felt that the mineralogical
issues and the identification issues were beyond the
capabilities of Hartford in our lab. So the samples,
when I took them, were analyzed for total dust,
respirable dust, that's what the lab did. But they
didn't analyze them for asbestos.

Q. But in the past you had done dust
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sampling for asbestos and been able to find it,
correct, the laboratory?

MR. RADCLIFFE: Object to the form.

A. I don't recall doing that for
Vanderbilt. I have done it for -- I did it for other
companies.

Q. For other companies the lab --

laboratory utilized at Hartford was able to analyze
it and determine whether it was asbestos, correct?
MR. RADCLIFFE: Object to the form.

A. For other companies where the -- where
the complexity wasn't that -- where you knew that
that's what you were sampling for, and that's a
material versus a complex environment like that talc
mine where it's too complicated a mineral issue for
that laboratory to handle.

0. So you, as an insurer -- industrial
hygienist for the insurer, talked to the employee,
Dr. Thompson. And between you and he, you decided it
was probably best that you not try to analyze the
fibers for their chemical and structural makeup.

A. Well, I recommended that within the
Hartford, and that was the general agreement, that
the issues were too complicated and beyond the -- the

range of the laboratory.
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Q. And so did there come a point in
time -- at any point in time when you remained at
Hartford Insurance Company, did you take samples and
have them analyzed in any laboratory at

Gouverneur Talc for their structural makeup?

A. As -- oh, to determine whether they
were --

Q. Asbestos, yeah.

A. -- asbestos or not?

0. Yeah.

MR. RADCLIFFE: Object to the form.

A. At Hartford, I don't recall doing

that. We did read the various reports. I remember

reading the NIOSH data, so forth.

Q. I understand that. But as far as you
actually taking samples, sending them to your
laboratory, have them analyzed and say this is
asbestos versus nonasbestos, you didn't do that when

you were at Hartford Insurance Company.

A. No, we -- we would not do that.
Q. And these call-in reports was -- or
these call reports, were they a part of -- what

department were they a part of? Were they a part of
the sales department, risk management department, or

some other department?
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A. Well, this form that you call it -- it
says a call report, this is a typical report that
would come from field sales. This is not something
that I would complete.

Q. And the field sales would complete it
and send it in because the customer had an inquiry or

complaint or an issue?

A. That's correct.

Q. So, for example, is that someone J. F.
McCarthy?

A. Yeah. I don't recognize his name.

0. But it's listed right there, correct?

A. Correct.

Q. And it's got a distribution to sales

manager and R & D?

A. Right.

0. And the R & D is listed as Allan
Harvey and Slim Thompson, right?

A. That's correct. So if the salesman
was in the field talking to a customer, customer had
an issue, say, with an application, that may be
recorded by the salesman and sent to research and
development to help the person with the application.
In this case it was an issue because they were

concerned about asbestos, so it would be routed to
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someone who, you know, could respond to that inquiry.
(DEPOSITION EXHIBIT NO. 41 MARKED)
Q. I do I have one more call-in -- or
call report.
MR. RADCLIFFE: I thought you were
going to say one more exhibit. Just teasing.
Q. That's just another example of a call
report from --
A. Same guy.
0. DAP -- from McCarthy, the salesperson,
about DAP?

MR. RADCLIFFE: Can you show me where

it says --
MR. SATTERLEY: Well, that's the full
name --
MR. RADCLIFFE: Okay.
MR. SATTERLEY: -- D-A-P.
MR. RADCLIFFE: Got it.
MR. SATTERLEY: I just can't pronounce
all those words. Too big for me.
MR. BREETZ: I'm surprised he got DAP.
Q. That's another example of a call
report?
A. Yes.

0. And it says, (Reading) Decided no more
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pussy footing on this, so I asked her if it pertains
to OSHA asbestos dust standards to which she had to
admit, qualifying that it is only a temporary stop --
stoppage in usage -- in use of IT 3X while they
investigate for asbestos in our IT 3X.

And if we simply compare, that is --
that's the wrong one. Compare 39 to 41, this is

dated November of '83 and this is February '84,

right?

A. Yes.

Q. So what -- what happened was they --
they stopped buying -- or wanted to stop buying
and -- until they tested it themselves. They tested

it themselves, and according to their test confirmed
30 to 40 percent asbestos.

MR. RADCLIFFE: Object to the form.

0. Right?

A. That's what their letter says.

0. Now, you told me earlier that the
International mine -- or excuse me, International

Talc Company when it was purchased by
R. T. Vanderbilt, that there was a mine in Talcville
area?

A. Correct.

Q. And do you remember which mine that
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was? Let me show you a map that I'm going to mark as

42
(DEPOSITION EXHIBIT NO. 42 MARKED) .

Q. And -- are you able to tell me --
that -- you recognize that that's generally the --
the region where the -- some of the mines are, right?

A. Yes.

Q. And I've highlighted the Arnold pit
and -- do you see that?

A. Yes.

Q. And are you able to -- why don't you

take my highlighter and highlight all the other mines
or -- that R. T. Vanderbilt -- first of all, the ones
they acquired from International Talc. Where are
they located?
MR. RADCLIFFE: Just for the record,
there's already some highlighting on this document.
Q. Yeah, I -- the Arnocld -- the Arnold

pit I highlighted.

A. Right here.
Q. That's right.
A. And I mentioned Talcville which is

indicated here.
Q. All right. Highlight that.

A. And I told you that I wasn't sure
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about any of the others, so that information I'm sure
can be -- but these are the only mines that
Vanderbilt mined, took ore from, was owned by
International, to the best of my knowledge.

Q. Are there any other mines on this map

that R. T. Vanderbilt or Gouverneur Talc had in the

past?
A. And closed and walked away from?
Q. Sure.
A. No. Only the underground mine that we

closed in 1995. And the Talcville mine that was
closed in, I don't know when it was, '76, '77,
something like that.

Q. Okay. The -- the reason why some of
the other scientists, the mineralogists and -- have
indicated that they are of the view that minerals
from the Gouverneur Talc mine is not asbestos is
because they're cleavage fragments, correct?

MR. RADCLIFFE: Object to the form.

A. That's usually the reason. There --
there's more than one reason. That's the typical
one.

0. Because -- is -- the minerals from the

Gouverneur Talc Company, are they fibrous?

MR. RADCLIFFE: Object to the form.
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A. Some mineral components like the
mineral talc itself can form in a fi -- fibrous
habit. And then to a lesser extent there's actually

particles that are transitioning between one type of
mineral to another. They're called transitionals, or
mixed. Both of those, talc fiber and tran -- and
transitionals, can be pretty -- can be highly
fibrous, which means very long and -- and thin as
opposed to typical cleavage fragments which also can

be elongated, 3 to 1 and longer than 5, but they --

or very -- or most often blocky and prismatic.
0. You will --
A. There's a range of types of minerals

and there's a range of morphologies.

Q. You will agree that there's
asbestiform talc present in the ore department in
Gouverneur Talc?

MR. RADCLIFFE: Object to the form.

A. Well, it's my understanding that a
trace amount of the -- some of the talc fiber, not
all of it, but some of it can be improperly -- is

properly described as asbestiform.
Q. Do you have documents regarding copies
of -- of labels on bags of R. T. Vanderbilt or

Gouverneur Talc products?

261
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A. There are undoubtedly some. How
extensive it is, how far back they go, I -- I don't
know.

MR. SATTERLEY: I would request copies
of any labels or photos of bags with any labels on
the R. T. Vanderbilt products. And I'll follow that

A

up with a letter " (request No. 13)
Other than this map -- the color map I
showed at the beginning that --
A. Yeah.
0. -- counsel didn't know whether it was
accurate or not and this map I've just shown you, do

you have other maps of the mining locations in the

Balmat, New York area?

A. There are other maps.
Q. And how many?
A. I don't know. They're in the -- in

the minerals research, there are geological maps.

There's maps --

0. That --
A. -- in the literature, there's maps --
Q. No, that you hold. That you -- not

just out there.
A. Oh, that I hold?

Q. Not -- I don't want to go to Mapgquest.
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I'm --
A. This is probably about as -- as
detailed a map as I would need and that's about it.
Q. But -- okay. You don't have any
additional maps regarding the various mines or

anything like that?

A. In my office, my possession, no.
Q. I think I've already asked, but I just
want to make sure. The underlying data pertaining to

Honda study, we've talked about that already,
correct?

A. Yes.

Q. Okay. And I've requested that.

Do you have any analytical reports
pertaining to Gouverneur Talc Company's analysis of
dust risk from the Nytal products?

MR. RADCLIFFE: Object to the form.

A. The answer to the question would be
no.

Q. Do you have within your customer
inquiry communications between U. S. Gypsum and
R. T. Vanderbilt?

A. I believe. I would have to check, but
if there was --

0. I would re --
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A. -- some during my time, they -- they
certainly would be there.

MR. SATTERLEY: I would request any
customer communication between U.S. Gypsum,
Georgia-Pacific, Kaiser Gypsum, Bondex and National
Gypsum. * (request no. 14)

Now, Hugh Vanderbilt was the president
of -- Hugh Vanderbilt, Sr., was the president of the
company way back in 1975, correct?

A. Yes.

(DEPOSITION EXHIBIT NO. 43 MARKED)

Q. I just want to show you -- this is a
letter from Johns Manville to Hugh Vanderbilt
Exhibit 43. That is a -- a letter he -- that's part
of your-all's files, correct?

MR. BREETZ: Objection to form.

A. Yes.

Q. Okay. And I'm not going to go through
the content of it just in the interest of time.

(DEPOSITION EXHIBIT NO. 44 MARKED)

Q. One other article I want to show
you -- we'll mark as 44 -- is the 1943 paper called
The Dust Hazard in Tremolite Talc Mining,

Including -- how do you say that word?

A. Boy, that is a mouthful.
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0. Mr. Radcliffe's better --
A. Rotogenological.
MR. RADCLIFFE: Roentgenological.

MR. LONG: Roentgenological.

Q. Okay.

A. Roentgen -- oh, okay. So it's x-rays.

0. X -- I know it's x-rays, but I didn't
want to say the big word. I knew it meant x-ray, but

I didn't want to --
A. Well, I had the same problem.
Q. I didn't want to get -- stand
corrected or get an objection to the --

MR. RADCLIFFE: So I was going to
object because you couldn't pronounce it. Is that
what you're saying?

A. Wouldn't be the only word I can't
pronounce.

MR. RADCLIFFE: If you can't pronounce

it, you can't ask questions about it?

Q. This -- okay. This is -- is --
that's -- is -- the author, is it -- who is that?

A. William Siegal.

Q. Is it Greenburg also?

A. It is, yeah.

Q. Leonard Greenburg?
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A. Mm-hmm.
Q. And have -- you've seen this paper

before, have you not?

A. I -- I have, yes.

Q. And I did want to just ask you about a
couple of things. It says, "Tremolite, which is a
calcium magnesium silicate, changes over to talc. It

may be mined with it and subsequently ground and sold
as talc."
You agree with that, right?

A. I don't know that I -- that I do.
Again, that's a question you should save for a
mineral expert.

Q. It says on this page, January 1943,
"From a survey of the literature, it appears that
while experimental studies have here to" -- "hitherto
been inconclusive, clinical studies have tended to
indicate that talc dust is capable of producing
injurous" -- "injurious pulmonary changes."

Do you see that?

A. Yes.

Q. And yvou agree with that.

A. I do agree with that.

Q. It says, "Type of Talc Involved" on

the next page. "The type of talc produced in
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St. Lawrence County" -- is that the county that we've

been talking about?

A.

Q.

Asbestine."

Q.

Asbestine.

name.

A.

0.

Yes.

-- "is of the fibrous variety known as

Do you see that?

Yes.

And you agree with that, right?

MR. RADCLIFFE: Object to the form.

It's the fibrous variety known as

MR. RADCLIFFE: Object to the form.

Well, Asbestine is a -- is a product

Okay.
It's not a mineral.

"Tt is noted for its clear whiteness

and is used chiefly as the ingredient in the

manufacture of paint and tile. With it is found

tremolite, calcium magnesium silicate, a similar

appearing mineral occurring in a fibrous or

asbestiform state which in the course of time changes

over to talc."

Do you see that?

Mm-hmm.
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0. "Gardner" --
A. Yes.
Q. -- "reports that anthophyllite,

another fibrous silicate, is present in the talc
deposits of St. Lawrence County region."
Do you see that?
A. Yes.
Q. And you agree with that, correct?
MR. RADCLIFFE: Object to the form.
A. That's the transitional type phase

that I was talking about, ves.

Q. That anthophyllite is present,
correct?

A. Not asbestiform anthophyllite. And
the -- and the transitionals are -- are believed to

be more transitioning from anthophyllite to talc.

0. Way back in 1943 the conclusion, I
guess, or towards the end here -- let me see if I can
find it. ©Oh, here it is. (Reading) Conclusions:

The study identifies tremolite talc as a silicate
dust capable, like asbestos, of causing a disabling
pneumoconiosis. It reveals distinctive pathological
findings associated with exposure to tremolite talc
dust which -- something -- postulate a special

etiology for resulting disease. There is also
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evidence that tremolite talc fibrosis 1s associated

with increased susceptibility to turcu --

tuberculosis.
A. Tuberculosis.
Q. "In the light of these findings,

exposure to tremolite talc dust must be considered to
constitute a definite industrial hazard requiring
control of dust by suitable engineering methods."

Do you see that?

A Yes.
0. And that was 1943, right?
A. Yes.

MR. SATTERLEY: Do we need to change
tapes?

THE VIDEOGRAPHER: Yeah.

MR. SATTERLEY: Yeah, let's change
tapes.

THE VIDEOGRAPHER: This ends tape
No. 5. We're off the record at 3:55.

(RECESS)

THE VIDEOGRAPHER: This begins tape
No. 6 in the deposition of John Kelse. We're on the
record at 4:07.

(CONTINUED EXAMINATION BY MR. SATTERLEY)

Q. I want to ask you about some payments
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that you've made -- or R. T. Vanderbilt has made.
You already told us about the Honda study was roughly
$200,000. John Addison study. How much did
R. T. Vanderbilt pay John Addison to advise
R. T. Vanderbilt?
MR. RADCLIFFE: Object to the form.
Q. Have they -- have you guys hired John

Addison in the past?

A. We have retained him.

0. You have?

A. Yeah.

Q. And how much have -- have you guys
paid him?

A. What would -- what's the project?

Q. Oh, I don't know. Just in general.

A. I don't know offhand what, you know,
we paid him. I would -- you know, some records I

could check that. Not a whole lot.
Q. Are you the person that would be a
point of contact with John Addison for payment

purposes from R. T. Vanderbilt?

A. Well, it depends on the -- you know,
if it -- if it's a project, you know, to -- to advise
us on -- on his impressions of the study or to do

analytical work or something of that sort, I would




10

11

12

13

14

15

le

17

18

19

20

21

22

23

24

25

Page 271

be -- more likely be the guy than anyone else to ask
him to do that. And then I would get a bill and send
it over to finance.

Q. And who in finance would -- would pay

that? Would that be --

A. That would be whoever does it in
finance.

Q. Denaro's people?

A. Denaro would oversee that.

0. Cathy Skinner, I know R. T. Vanderbilt

did engage her as a minerals researcher to support
the Wylie-Mossman self-study, correct?

A. That's correct.

MR. RADCLIFFE: Object to the form.

Q. Has R. T. Vanderbilt engaged her to do
any additional studies?

A. No, T -- I don't -- no, I don't
believe we have. I think that was the last one. I
believe that's true.

Q. Do you know how much R. T. Vanderbilt
paid Cathy Skinner to do this research?

A. No, I would have to re -- research
that.

Q. Ann Wylie, you've paid Ann Wylie,

obviously.
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A. Yeah.
Q. And I may go through some of the

invoices with you in a little bit.

John Gamble study -- or John Gamble's
research. Have you paid -- has R. T. Vanderbilt paid
John Gamble?

A. The only thing that we paid John

Gamble for was to participate in an NTP review.
Certainly didn't pay -- we didn't -- were not
involved in his case control study if that's what
you're asking about.

Q. Well, the case control study occurred
when? Was that when he was at OSHA?

A. I think he was still in NIOSH.

Q. Or NIOSH, I'm sorry. He was at NIOSH
in Morgantown?

A. I believe so.

Q. And so the payment -- excuse me, the

payment to John Gamble, you have paid for him to

be -- serve as an expert witness, right?

A. I haven't.

0. R. T. Vanderbilt?

A. I -- yeah, I think he is -- is being
deposed.

0. And so who would I talk -- should I
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talk to Denaro about that, Mr. Denaro?

A. Yeah, I don't know how the finances
work, you know, for the cases or

0. Dennis Race, Mr. Reger, Al Harvey, all
went down to see Dr. Gamble when he was in Morgantown
back in the '80s, correct?

A. I believe so, yes, sir.

Q. And what -- there was a report on the
ethical and legal investigation regarding that

matter, correct?

A. That's right.

Q. And you've seen that report, right?
A. Yes.

Q. And do you know that -- what the

conclusions of that investigation was?

A. Well, as I recall, they had several
issues. One of them was whether or not the company
had inappropriately influenced the researchers by,
you know, giving them money or something. And the
bottom -- bottom line was I think we bought them a --
lunch, a tuna sandwich, and I transported them in my
car from the airport to the plant.

Q. Oh, you -- you -- you didn't go down
there, but you took them to the plant?

A. Yeah. I drive by it, so I picked --
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picked them up at the airport and took them up.

Q. And you wrote letters back at the time
to John Gamble when he was with NIOSH?

A. Right.

Q. And so ultimately did they determine

whether there was an ethical issue with regards to

your-all's conduct -- contact with Dr. Gamble?
A. I think at the end of the day they --
they basically felt that the pro -- internal

procedures that NIOSH had about notification and
timelines and things of that sort had not been --
protocols that they had in place had not been
followed. I know there's some debate about whether
they were or they weren't, but that, I think, was the
conclusion of the -- of the -- of the investigation.
Q. It says, "Based upon the inappropriate
actions in the course of pursuing the studies of
workers employed by R. T. Vanderbilt, appropriate
disciplinary action is being taken."
Do you remember what that disciplinary
action was?
MR. RADCLIFFE: Object to the form.
A. I don't.
0. Did -- did R. T. Vanderbilt, you or

anybody else, get disciplined at all by the
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government for the inappropriate action?
MR. RADCLIFFE: Object to the form.

A. No, not at all. Well, there was -- I
don't think there was any inappropriate action, but
there was no discipline.

Q. Well, the -- the summary report dated
August 11th, 1988 determined there was inappropriate
action, right?

A. But I think you said --

MR. RADCLIFFE: Object to the form.

A. -- did you or Vanderbilt ever get.

Q. No, no, I understand that. So the
inappropriate action was not Vanderbilt, it was
Dr. Gamble?

MR. RADCLIFFE: Object to the form.

A. Well, it was whatever investigators
were in Morgantown that they felt had not acted
appropriately based on their protocols.

0. And so it was an internal
investigation about the -- Dr. Gamble, and he was
determined -- it was determined that there was in --
some inappropriate action that -- that occurred.

MR. RADCLIFFE: Object to the form.

0. Fair?

A. Well, I think that's what the general
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conclusion was, something along that line.

Q. And Mr. Reger, he also traveled from
Norwalk, Connecticut, down to Morgantown?

A. Well, it was before my time, but I --
I believe the report did say that.

MR. SATTERLEY: And is he the fellow
I'm going to talk to tomorrow?

MR. RADCLIFFE: You're going to speak
with Konrad Rieger tomorrow.

MR. SATTERLEY: Okay. I'll talk with
him about that.

The agreement to fund the research
that serves as the Honda study, is that the
University of Alabama-Birmingham agreement?

A. Yes, it is.

MR. BREETZ: Joe, can I see 437

MR. SATTERLEY: It's not marked as an
exhibit to this deposition. That's from the Franklin
trial.

MR. BREETZ: Oh, okay.

Q. And that was entered on May the 5th --
excuse me, May the 7th, 19917

A. Yes.

Q. And who signed off for

R. T. Vanderbilt?
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A. That's Hugh Vanderbilt's signature.
0. The CEO.

A. Yes.

0. And John Walker, he's the vice

president there at Alabama?

A. I don't know. Whatever the title
said.

0. So was the $200,000 paid to Alabama,
to University of Alabama-Birmingham?

A. It was, and then, again, you know,
there were several payments. There was a couple
hundred thousand for the basic study, and then I -- I
think there was some more later, a number of years
later, you know, to -- to basically work on the
manuscript for publication. That also cost some
additional money.

0. Allen Gibbs over there in the United
Kingdom, you -- you've paid him money for working on
the talc litigation, correct?

A. I have not.

Q. Really? Is that not your, "Okay to
pay, bill is for work, review paper linked to project
with Bob Nolan"?

A. Oh, okay. That was a review of the

Hull paper, I think.
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Q. Okay. And Bob Nolan, you paid money
to him as well, right?

A. Yes.

Q. Do you know in the Franklin case
whether Bob Nolan did a tissue digestion study?

A. I don't recall whether he did or
didn't.

0. Because Dr. Rubin testified that he
sent the material off to be reviewed and he never
got -- heard back from Bob Nolan.

Do you know whether Bob Nolan has
buried the results of testing that he's done?
MR. RADCLIFFE: Object to the form.

A. I don't know that he's done any

testing, so

Q. Do you continue to consult with Bob
Nolan?

A. I speak to him periodically.

0. And does he con -- continue to submit

invoices and bills to R. T. Vanderbilt?

A. I don't think there are any
outstanding.

Q. Does he continue to serve as an expert
witness?

A. Not on my account. That's not my
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decision.

0. Here's another one. This Catherine
Skinner, $17,000.

A. Mm-hmm, yeah. That's linked to the
biocassay, that's the Wylie-Mossman study.

Q. And in addition you paid for a

graduate student to receive $8,000 in monthly

installments --
A. Right.
Q. -- correct?
A. To do the -- I think it was particle

gizing in the laboratory.

0. And miscellaneous cost of two to three
thousand dollars, correct?

A. Whatever their bills were to get that
work done.

Q. And -- and you -- when you wrote to
Skinner, you carbon copied D. M. Race, that's Dennis

Race, right?

A. That's correct.

Q C. S. Thompson?

A. Yes.

0 And Gus Fiederlein, right?
A That's right.

Q. You've got to keep -- you've got to
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keep Mr. Race involved in -- in what's going on with
your experts, right?
A. Well, I've kept Dennis Race involved

in whatever has gone on on the issue of talc, its

mineralogy, health studies in general. Regulatory,
gcientific, all -- all areas, not just legal.

0. And -- and he was involved and then
participated and actually went down with all -- all

of you down to the hearings, the 1990 hearings on the
classification of minerals, correct?
A. On the issue of whether to regulate

non-asbestiform minerals in the --

Q. Sure.

A. -- same standard --

Q. Sure.

A. -- he did.

0. He testified, did he not?
A. Briefly, vyes.

Q. John Gamble. This is a payment of
$6,600 in 2000 for a presentation to the NTP
subcommittee on carcinogens. What's that?

A. Right. That's what I mentioned to you
before, the National Toxicology Program.

Q. Mm-hmm.

A. They evaluate wvarious substances as to
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their carcinogenic potential. 1It's -- it's like
IARC, 1f you're familiar with them.

Q. Dr. Langer's Environmental Sciences
Laboratory. R. T. Vanderbilt has paid money to him,
true?

A. Yes. He's done analysis of the talc
over the vyears.

Q. For example, August of 2004, $5,000;
September 2004, $5,000; April 2005, $5,000;

November 2004, $5,000. Those were all payments made
to Environmental Sciences Laboratory, right?

A. Yes, if that's what the bills are for.

Q. And that would be Dr. Langer there in

New York City, right?

A. He or the group that he's associated
with.

Q. And there's a whole bunch of checks
written to Ann Wylie. You've seen those in the past,
correct?

A. Well, I know there would be checks

written to her, yes.
0. University of Maryland, $16,750.
That's for work Ann Wylie was doing, right?
MR. RADCLIFFE: Object to the form.

A. Was either doing or overseeing.




10

11

12

13

14

15

le

17

18

19

20

21

22

23

24

25

Page 282

0. So, for example, here's the budget
and -- and Ann Wylie, one month, $6,000; graduate
student research, $2,500; fringe benefits; and then a
whole bunch of supplies there, correct?

A. I'm sorry. Yeah, and then -- right.
Then any analytical instrumentation costs probably
per hour, something like that.

Q. And then overhead, 46 percent of
direct cost, 7,406, total $23,506, right?

A. 1992 through 1994, yeah. That's
probably the grad student project on talc fiber.

Q. R. J. Lee. You've okayed and -- many
different invoices to R. J. Lee for work for
R. T. Vanderbilt, correct?

A. Over the years, sure.

Q. This is just one example of one for
$5,546.

MR. RADCLIFFE: Is this marked as an
exhibit? I'm sorry to interrupt you.

MR. SATTERLEY: No.

MR. RADCLIFFE: Are you going to mark
it as one?

MR. SATTERLEY: No.

"Okay to pay, John Kelse, 4-5-07."

A. Right.
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MR. SATTERLEY: Just -- if you want to
know what it is, this is John Kelse's affidavit in
the Franklin case, just attachments.

MR. RADCLIFFE: Thank you.

MR. SATTERLEY: I just haven't had a
chance to ask him about it, I don't think.

Here's another one, R. J. Lee,
$16,412.

A. Right.
Q. That was for him to analyze the Donald
Durham water putty and the Nytal 3X French.

Have you ever sat down to try to

figure out -- well, here's one for $22,872 to R. J.
Lee.

A. Yes.

Q. Okay. Have you ever sat down and

tried to figure out how much money R. T. Vanderbilt

has spent on all these scientists to assist them in

litigation?
MR. RADCLIFFE: Object to the form.
A. I've made some general estimates, but
I've never sat down and really rigorous -- rigorously

gone through it, so it would be difficult to --
Q. What's your general estimate?

A. Oh, I have -- you know, I really
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MR. RADCLIFFE: Don't speculate.

Q Well, what's --

A. Okay, then I won't.

Q -- your general estimate?

A Over a span of 30, 40 years.

Q. Is that how long you'wve been paying

experts to assist you with the asbestos talc issue --

MR. RADCLIFFE: Object to the form.

Q. -- 30 to 40 years?
MR. RADCLIFFE: Object to the form.

A. Well, we've -- we've paid for assorted

studies, both in the health end of it as well as the

mineralogic end of it. And both of those areas
require high levels of expertise. Nobody does these
things for free. If you know someone who does, let

me know. And so the overall costs are probably --
with all of that work, with all the health studies,
with all the mineral analysis, I wouldn't be
surprised if it was probably half a million.

Q. Or more.

A. Or more.

MR. RADCLIFFE: Object to the form.
A. Or a little more.

Q. Who is Degenhart Environmental of

284
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Manassas, Virginia?

A. He -- Manassas 1is a satellite office
of R. J. Lee, and Tom Degenhart was the manager of
that office.

Q. Do you -- does R. T. Vanderbilt keep
track of how much money it spends on these projects,
these talc asbestos projects?

A. Well, the data that I provided there
would be my answer to that. I mean, that's what I
know as far as the records. I tried to pull them
together.

Q. When you pulled these records

together, did you talk to Denaro, Mr. Denaro?

A. I believe I did, actually.
Q. Did he provide you with any documents?
A. I don't recall him providing me

certainly with anything that was substantive in terms
of more than what I already had a copy in my own file
for it.

MR. SATTERLEY: Are we up to 457

THE REPORTER: Mm-hmm.

(DEPOSITION EXHIBIT NO. 45 MARKED)

Q. Ralph J. Brown. Was he an employee

of -- of R. T. Vanderbilt or Gouverneur Talc?

A. The name's not familiar to me.
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Q. In 1974 -- I have his autopsy report.
It says, (Reading) This patient is said to have
worked for many years in a talc factory. This

explains the ferruginous bodies and the asteroid
bodies seen in large numbers in his lungs. The
ferruginous bodies, also known as asbestos body, is
not specific for asbestosis. Tremolite is known to
form asbestos-like bodies and induce interstitial
fibrosis.

And I would ask you once again, we
would find out if Ralph Brown is an employee of your
company through searching the records?

A. Yeah.

MR. RADCLIFFE: Object to the form.

Q. Now, you said earlier that you did not
know whether R. T. Vanderbilt had a policy in place
due to when they -- when they bought International
Talc, whether to not hire people that already had
dust-related diseases. That's -- you have no
knowledge of that whatsocever.

A. Well, my -- you know, my recollection
is that when they bought International Talc,
everything -- everyone was let go. There was no, you
know, just transfer. And then there was -- some

people were hired who happened to have worked there
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before, so there was -- they -- they split. It
was -- it wasn't just a move from one thing to the
other.

Q. And the -- do you recall seeing the

documentation that R. T. Vanderbilt would not rehire
anybody with a -- any type of dust-related disease?
MR. RADCLIFFE: Object to the form.
A. I do not recall seeing any
documentation. I do know that the company had
preemployment evaluations, that that was a standard

practice for us and most of the industry.

Q. Do you know Joseph G. Medicus --
excuse me, no, this -- I apologize. 1I've already
covered that one. It's a -- he's a referee. Strike

that question.

Do you know Charles For -- Forsyth?
A. That name sounds familiar.
Q. Charles Forsyth is a -- a former

Gouverneur employee, correct?

A. I would have to check it. The name
gsounds familiar.

Q. And I want to show you a 1997 autopsy
report where he's diagnosed with asbestosis and
talcosis, pleural plaques.

THE REPORTER: Is that 477
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MR. SATTERLEY: Is that 46 or 477
Forty-six.

MR. RADCLIFFE: This is 46.

MR. SATTERLEY: Forty-six.

(DEPOSITION EXHIBIT NO. 46 MARKED)

Q. And you said -- it says right there
he's got asbestosis. Do you see that?

MR. RADCLIFFE: Object to the form.

A. Asbestosis and talcosis.

Q. Okay. And you -- you -- it's your
understanding or belief that Charles Forsyth was an
employee of Gouverneur Talc, correct?

MR. RADCLIFFE: Object to the form.

A. I would have to check, but the name is
pretty familiar. I think he is.

Q. If you could check and let us know his

employment history, that would be great. ”“ (request

no. 15)
(DEPOSITION EXHIBIT NO. 47 MARKED)
Q. Forty-seven is Lester Merritt. Lester
Merritt work in the talc -- talc -- the -- the

company that you worked for, Gouverneur Talc Company?
MR. RADCLIFFE: Object to the form.
0. Or R. T. Vanderbilt?

A. That name's not familiar to me, so I'd
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have to -- that would be another you'd have to check.
MR. RADCLIFFE: I'm going to object to
Exhibit 47. Appears to be more than one document.
Q. Let's see --
MR. RADCLIFFE: No foundation.
Q. Let's see, Lester Merritt. Yes,
you're right. There is a -- there appears to be a
discharge summary hospital record regarding
Mr. Merritt. It says he works for 23 years in the
talc mines at Gouverneur, New York.
A. Well, that -- that's not specific to
Gouverneur Talc.
0. What's the date of that document?
A. This document -- well, it says,

"Discharged 7-26-82."

Q. And what was his diagnosis upon
discharge?

A. "Discharge diagnosis, pulmonary
asbestosis."

Q. And if you could flip it over, is

there another highlighted section on the next page?

A. "Discharge diagnosis." It says
"asbestosis."
Q. And flip it over to the next page and

what's the diagnosis? Or what have I -- what have I
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highlighted?

A. Right. (Reading) This revealed
interstitial fibrosis with organizing ferruginous
pleuritis and ferruginous bodies consistent with
asbestosis.

Q. And like you said, we would have to go
back to the personnel records to see if he worked at
Gouverneur Talc or International Talc or --

A. Or what his old work history was.

0. Okay, thank you. Let's see, we're
going to 48. Murray Baker. You definitely know
Murray Baker was a Gouverneur Talc employee, correct?

MR. RADCLIFFE: Object to the form.

A. That's another name that sounds
familiar. But again, unless it says right on the --
in the documentation, that would have to be checked
too.

(DEPOSITION EXHIBIT NO. 48 MARKED)

Q. Exhibit 48 is Murray Baker. 1I'll show
it to your attorney first.

Doesg it indicate that he was diagnosed
with asbestosis as well?

A. Asbestosis is listed along with
talcosis, yes.

Q. And that's listed as an autopsy
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report, correct?

A. Pathology department.

Q. Does it say "autopsy report" at the
top?

A. At the top it does.

Q. And you could check to see if Murray

Baker is an employee of Gouverneur Talc, correct?

You could do that for us? A(request no. 16)

A. Ch, we would. Sure, sure.
Q. All right.
A. Hopefully we'll have like a list of

these names.
(DEPOSITION EXHIBIT NO. 49 MARKED).
Q. Forty-nine is Norman Palmer. Do you

know Norman Palmer?

A. No.
Q. He spent 27 years exposed to talc?
A. Again, that's not a -- that name's not

familiar to me.

Q. I'll show it to your counsel.
Community General Hospital, Greater Syracuse. That's
in upstate New York, right?

A. It's about 90 miles to the south of
the Gouverneur region.

MR. RADCLIFFE: I'm going to object.
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It's more than one document. No foundation.

Q. If you could, this 1977 document, does
it indicate whether he has asbestosis as well?

A. "Ferruginous bodies consistent with
asbestos fibers."

Q. Second page, does it indicate how many
years he spent in the talc industry?

A. It says he has "at least 27 years of

exposure to talc dust."

0. Does it indicate whether or not he has
asbestosis?
A. It says, "and has a lung biopsy which

shows asbestos fibers."

Q. And what about the third page? Did it
mention anything about asbestos?

A. "Respiratory insufficiency predicated
on exposure to asbestos." So it sort of goes from
consistent to it is.

Q. Okay. And that is -- I think I marked
that as 49, correct?

A. That's right.

Q. And yvou can check to see if he was an
employee of Gouverneur Talc? * (request no. 17)

A. Right. We'll have some list or

something with all these names?
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Q. Sure, sure.
A. You're coming up with quite a few.

(DEPOSITION EXHIBIT NO. 50 MARKED)

Q. Fifty is a Frederick Weir. Do you
know where Ogen -- Ogdenburg, New York is?
A. Ogdensburg.

MR. LONG: Ogdensburg.

Q. Ogdensburg, New York. Where is that
at?

A. That's west and east along the
St. Lawrence River of the Gouverneur area. It's

roughly about 65 miles or so away.

Q. Do you remember Mr. Weir's name?
A. I don't.
Q. It indicates on this report -- what's

the date of that, 19 --
A, 1980.
Q. '80. Did he have pulmon -- did he

have carcinoma, lung cancer?

A. Yes. That's what's indicated --

Q. On the --

A. -- bronchial carcinoma.

Q. On the second page, does it indicate

whether or not he had asbestos fibers or ferruginous

bodies identified?
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A. Yes, it does.
Q. And on the third page does it -- does

it make a diagnosis of asbestosis and pleural

plaques?
A. Fourth and fifth findings, yeah.
Q. In addition to the lung cancer, right?
A. Right.
Q. And you, once again, can check to see

if he was an employee of Gouverneur Talc, right?

* (request no. 18)

A. Yes.

Q. Thomas Eugene McGuinness. Do you know
him?

A. No.

(DEPOSITION EXHIBIT NO. 51 MARKED)

Q. This is a 1994 report. And by the
way, there's many different doctors throughout these
reports, correct? Not one single doctor.

A. Well, I'd have --

MR. RADCLIFFE: Object to the form.

A. -- to look, but

Q. Exhibit 51 indicates on the first page
that he worked -- does it say that he worked in
Gouverneur -- in the Gouverneur, New York area?

A. I haven't seen a reference to --
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Q. I'm sorry. Maybe I -- does it say

Gouverneur at the top?

A. Well, it says the funeral home in
Gouverneur.
0. Oh, okay, I'm sorry. He died. And

what does it indicate on the first page? Does it
indicate whether he had any pleural disease?

A. "Inspect the inner layer of the
thoracic wall for pleural plaques." It says "not
possible" to do that.

Q. Go over to the next page and tell me
whether it identified any asbestos disease.

A. (Reading) No tumor is made out in the
lung sections. So-called ferruginous or asbestos
bodies are easily found within the lung sections and
can be seen singly or in clusters within alveoli in
many places and also within the interstitial
framework of the lungs at some points.

Q. If you could flip over to the next
page and tell me if there's any references.

A. Well, "diffuse pleural fibrosis,
mainly in the left thoracic cavity."

Q. And you can check to see if Thomas
McGuinness was an employee of either International

Talc or -- or -- " (request no. 19)




10

11

12

13

14

15

le

17

18

19

20

21

22

23

24

25

Page 296

A. Yeah.

Q. -- Gouverneur Talc?

A. You know, I'm thinking -- that's a
name that's a little familiar. I mean, I can't say
for sure. We'd have to check, but several of these

others were not at all.
Q. Okay.
(DEPOSITION EXHIBIT NO. 52 MARKED)
Q. Fifty-two we're up to. On this 52
there is a stamp that says something "Claims

Services" at the bottom. Do you see that?

A. "TLLake" -- looks like "Lake Effect."
Q. Do you know what that is?
A. I have no idea.

MR. RADCLIFFE: Lake effect?

THE WITNESS: Yeah. Look.

MR. RADCLIFFE: I know what lake
effect is.

THE WITNESS: Yeah, I do too.

MR. LONG: So do I.

MR. RADCLIFFE: It says, "Lake Effect
Claims Services."

MR. SATTERLEY: Lake Effect Claims
Services, yeah.

MR. RADCLIFFE: Okay.
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MR. SATTERLEY: What's -- I don't

know -- what is --

effect.”

MR. RADCLIFFE: He just said "lake

THE WITNESS: Well, you --
MR. SATTERLEY: What's lake effect?

THE WITNESS: -- you asked me what was

above Claims Service.

Ontario

Pulaski,

MR. LONG: Three feet of snow off Lake
or Lake Erie.
MR. SATTERLEY: Oh, okay.
THE WITNESS: It's a place called
actually.
MR. LONG: Pulaski.

THE WITNESS: Pulaski, that's right.

Oh, you've been stuck there too?

MR. LONG: Been to Pulaski.
THE WITNESS: Okay.

MR. RADCLIFFE: That's why we're not

going to upstate New York in February. That's what

lake effect is.

MR. LONG: It means you'll be there

till March.

0. And those three individuals' names, do

you recognize those names? Go ahead and tell me out
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loud who they are.

A. Papineau, I don't recognize. Bracy
sounds familiar. Gibson doesn't.
0. And does it indicate whether these

individuals have asbestosis?

A. The document says, "All three of these
patients showed marked asbestosis plus talcosis."

Q. And you can check to see if those are
Gouverneur Talc employees, correct? “(request no. 20)

A. Yes.

Q. The Terry Jacobs, is he a personnel
and safety manager?

A. He was, vyes.

Q. And did he -- did you report to him on
workers' compensation claims, talk to him about them?

A. I worked with him, vyes.

Q. And did you write memorandums to him
about various folks that had alleged diseases from
exposure to dust?

A. A typical interface was asking for

information from his medical surveillance files that

were kept -- complete surveillance files were kept at
the plant.
Q. The -- were you -- were you deposed

recently, last, say, six or seven months on asbestos
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I guess I block these things out. I

Did you go to California to get

Oakland?

I was. Was that in the last six

I don't know. I just --

I don't remember. I think it was

Okay. In -- in the -- California, you

actually went out to California, traveled all the way

out there to Oakland to testify in a case at a

deposition?
A,

Q.

>

Q
A.
Q

It wasn't my choice.

Okay. Somebody told you to go.
Yes.

And if they tell you to go, you go.
Yes.

Okay. Maybe you'll come down to

Kentucky and visit me sometime.

A.

0.

I can't wait.
Who is George Alvisio -- visio?
George Alvisio.

Who i1s he?
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A. He works for Marsh & Mack, the
insurance agency. They -- they place our coverage.
So he's an agent for them or a service
representative.

Q. Who is Rollins Hud -- Hudig Hall?

Rollins Hudig Hall --

A. That's a law --

Q. -- of New York?

A. -- law firm.

Q. Is that a law firm? Do they
represent -- are they involved in representing some

of the claimants?

A. I don't know.

Q. Was Dana Putman an employee of
International Talc?

A. He was.

0. Frederick, is it Kuehl, K-U-E-H-L? Do
you know who that is?

A. No, I don't.

Q. And so Dana is no longer a management
employee of R. T. Vanderbilt.

A. That's correct.

MR. SATTERLEY: Do you still represent

him, Mr. Radcliffe?

MR. RADCLIFFE: 1I've never represented
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Mr. Putman.

MR. SATTERLEY: So I can call him up
and talk him?

MR. RADCLIFFE: The law of the state
of New York governs whether you're allowed to talk to
a former or current employee who was in a management
position, not me.

MR. SATTERLEY: I think the law of
Kentucky applies in this case, but we can address
that. I mean, I just want to know whether you guys
have an objection if I call Mr. Putman up.

MR. RADCLIFFE: Oh, I do object.

MR. SATTERLEY: Will you produce him
voluntarily?

MR. RADCLIFFE: No. I don't have the
ability to produce him voluntarily.

MR. SATTERLEY: I disagree with that.

MR. RADCLIFFE: Well, I can
voluntarily go to upstate New York, but that's about
all T can do. And I don't volun -- I won't
voluntarily go to upstate New York in January or
February.

MR. SATTERLEY: Let's take a break.
Let's go off the record.

THE VIDEOGRAPHER: We're off the




10

11

12

13

14

15

le

17

18

19

20

21

22

23

24

25

Page 302

record at 4:45.
(RECESS)
(THE FOLLOWING EXCHANGE WAS
ON THE STENOGRAPH RECORD ONLY)

Q. You don't have any knowledge about
these sales invoices to the various entities, do you?

A. No.

Q. That's better addressed to Paul or
somebody else, right?

A. Yeah.

0. Like H. H. Benner. There's all kinds
of discussions of sales of these various talc
products in the '80s and -- you don't have knowledge
of that, right?

A. No.

MR. SATTERLEY: Okay. What I'd like
to do, then, is reserve the right to ask additional
questions once the documents that I've requested have
been produced.

And also, I think we just got an
expert witness list a couple of days ago. And if
you're actually going to intend to offer him as an
expert, I may have to come back and ask him about
gsome of his expert opinions. That's on the expert

witness list that I haven't already asked about.
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MR. RADCLIFFE: Just for the record,
we haven't agreed to produce any additional
documents. What we've asked is that you send us a

letter which we will consider and respond.

MR. SATTERLEY: Please let me -- give
me -- give me a response in a week or so because --
you know, so that we can get the -- squarely before

the court as quickly as possible.

MR. RADCLIFFE: We did agree to
produce information after you signed the
confidentiality order. I don't want to -- I'm not
taking back from that, but we haven't yet agreed to
produce any documents.

MR. SATTERLEY: And -- and also, to
the extent that you claim that workers' compensation
documents are somehow protected by the New York law,
it's my understanding that that law only relates to
when someone is attempting to get it from the board
of claims, a subpoena from the board of claims, and
that does not address -- specifically it doesn't
address documents that have already previously been
produced to other plaintiff's counsel in other
jurisdictions and other situations.

And some workers' compensation records

were produced to me in Franklin, but obviously not
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all of them. I think it was only some mesothelioma
claims and maybe one or two lung cancer claims, so --
and that was a big fight we had in that case.

But I would renew my request -- I
requested it in the original discovery requests in
this case, and I really would request counsel to go
back and look at that. The law doesn't preclude them
from producing documents. As a matter of fact, I
think there's a waiver because they've produced
them in other -- R. T. Vanderbilt has produced them
in other cases, I believe.

And in addition, any claim of
privilege or something like that, there could be
redactions, if necessary, so I would request that you
consider that.

MR. RADCLIFFE: Well, first of all,
Vanderbilt -- R. T. Vanderbilt Company, Inc., is a
New York company and is certainly subject to the laws
of the state of New York.

MR. SATTERLEY: I thought you were in
Connecticut.

MR. RADCLIFFE: As such, we have to
comply with the law. I believe in all circumstances
where we have produced workers' compensation

documents, it's been in accordance with the court
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order or we've produced redacted copies that did not
violate any law.

Secondly, Vanderbilt also, I think, is
in a position of having some fiduciary responsibility
to its current or former employees, so it's not in a
position to simply produce information that others
might consider to be confidential.

MR. SATTERLEY: Let me just state
that --

MR. RADCLIFFE: I'm sorry.

MR. SATTERLEY: I'm sorry.

MR. RADCLIFFE: And as far as waiver
is concerned, I don't think we waive anything if
we're ordered to produce something and we comply with
the court order.

MR. SATTERLEY: Can you tell me what
jurisdictions I've ordered you to turn it over?
Kentucky, Tenn -- or Kentucky, Texas, who else?

MR. RADCLIFFE: I don't know about
Texas. California.

MR. SATTERLEY: And California. I was
involved in Texas, so I know it occurred in Texas.

MR. RADCLIFFE: That predates me.
Franklin predates me, so

MR. LONG: How about New Jersey?
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MR. SATTERLEY: What about New Jersey?
Didn't judge --

MR. LONG: For Hirsch?

MR. RADCLIFFE: I don't think -- well,
I don't know if it was or not.

MR. LONG: I don't know either.

MR. RADCLIFFE: I thought the
stipulation was to avoid that, so

MR. LONG: I don't know. I just
wanted him to ask for completeness purposes.

MR. BREETZ: If it what was disclosed
in Franklin, obviously it predates me too, so

MR. SATTERLEY: Okay. Well, I think
that any issues with regards to the individual
employees, numbr one, if necessary, could be
redacted.

Number two, when an individual
employee files a claim, it's a matter of public
record.

Number three, I believe many of the
information was turned over to Manny Rubin,

Dr. Rubin, without any order of the court.

So you guys -- if you guys really

believe that's the law of New York, you violate the

law of New York.




10

11

12

13

14

15

le

17

18

19

20

21

22

23

24

25

Page 307

And so -- and also if to the extent
those informations were turned over from
R. T. Vanderbilt to attorneys throughout the country
representing R. T. Vanderbilt, that would likewise,
if you really believe that's the law, that would be a
violation of the law that R. T. Vanderbilt has
committed.

And so we can address that and
litigate that if you want to, but I don't think that
you guys have a snowball's chance to win that.

MR. BREETZ: Like I said, just follow
up with correspondence in terms of the things that
you're seeking so that we can address each of them.
I know you've raised a lot of things here. There's a
lot of folks' names you want to us take a look at.
Just do it --

MR. RADCLIFFE: We'll be happy to
provide you with the law that we think applies. I
don't agree with what you'wve said, but we can
disagree about it.

MR. SATTERLEY: All right. The final
thing is we've only agreed to reschedule the
deposition of Denaro with the understanding that it
will definitely occur in February.

MR. RADCLIFFE: He has confirmed he's
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Okay. See you

tomorrow morning. Let's do nine --

MR. RADCLIFFE:

MR. SATTERLEY:

MR. RADCLIFFE:

MR. SATTERLEY:

I have some questions.
Okay. On the record?
Yeah.

Okay. Oh, you have

some questions for this fellow.

MR. RADCLIFFE:

Yeah, for this fellow.

(BOTH VIDEO AND STENOGRAPHIC

RECORD RESUME)

THE VIDEOGRAPHER: We're back on the

record at 4:55.

MR. RADCLIFFE:

you done with your questions

time?

MR. SATTERLEY:

MR. RADCLIFFE:

ask?

MR. SATTERLEY:

MR. RADCLIFFE:

MR. SATTERLEY:

Mr. Satterley, were

for this -- at this

No.

Do you have more to

Yes.
Go ahead.

I'm waiting to get the

documents that we requested in the interrogatories,

request for production of documents that were not

produced to me, and so for that reason I cannot
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finish. If you want me to -- I thought because we
were getting close to 5:00 we were going to break for
the day, but if you want me to continue on, I will.

MR. RADCLIFFE: If -- if you have
further questions. If -- if you have further
questions, you go ahead. We haven't agreed that
we're coming back for Mr. Kelse.

MR. SATTERLEY: Oh, you haven't.

MR. RADCLIFFE: No.

MR. SATTERLEY: Well, I tell you what,
we -- I would object to your questioning this witness
at all, number one, until I'm permitted to finish my
examination; number two, until the documents that
should have been produced to me was actually produced
to me.

I wrote -- I served interrogatories in
this case, and after -- and after the responses were
provided, I wrote a letter outlining all the
deficiencies. And the responsive documents have not
been produced. And it's my understanding that the
documents that should have been responded to and
produced to me were produced in other litigation, in
California and such, I believe. I don't have -- but
I understand from the public record that Mr. Kelse

has given testimony and that there are other
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documents that have been intentionally withheld from
me. And so I would object to any examination of this
witness until all those documents are produced.

MR. RADCLIFFE: I don't -- I don't
agree that anything has been intentionally withheld
from you.

MR. BREETZ: I will note, Joe, that in
response to your letter of May 14th regarding your
discovery responses, we followed up with a letter to
Paul Kelley of your office on June 1lst, 2009,
providing documents and --

MR. SATTERLEY: I've got them right
here.

MR. BREETZ: Yeah. And --

MR. SATTERLEY: It's less -- it's less
than --

MR. BREETZ: Let me finish. I have
not interrupted you, so let me finish.

MR. SATTERLEY: Are we on the video

still?

THE VIDEOGRAPHER: We are.

MR. SATTERLEY: Let's go off the
video.

MR. BREETZ: Yeah, let's go off the
video.
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MR. SATTERLEY: I mean, I'm paying

THE VIDEOGRAPHER: We're off the video
record at 4:57.

(OFF THE VIDEO RECORD)

MR. BREETZ: We provided you discovery
responses and then our responses to your objections
back in June of 2009. Having received no further
follow-up from you until Mr. Kelse's deposition here
in January of 2010, that's a space of six or seven
months to which I've not received any kind of note
from you that you thought any of our responses or our
supplements in terms of the correspondence was
objectionable.

If you have problems, like I said,
address them in a letter. But to the extent you
claim that we somehow didn't do what we were required
to do, we followed up on June 1lst and haven't
received a response from you.

MR. SATTERLEY: That's inaccurate and
untrue. I've asked you at least on two occasions
personally when you've been in my office, are you
going to produce any additional documents in response
to R. T. Vanderbilt and you said, "I don't know, I'll

check it, I'm not in charge."
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Let me just point out that what you
produced on June the 1lst was a protective order,
proposed protective order. You produced a letter to
Georgia-Pacific, which I've already had and it was
evidence in Franklin. You produced a sales record
document that appears to be about, I don't know,
maybe 10 pages in length that this witness has
already said he doesn't know anything about. You
produced a letter to Mr. Benner in Louisville,
Kentucky, and you produced a federal regulation.

I think that is woefully insufficient
and not responsive to my discovery request. And for
that reason, I object to you attempting to
cross-examine this witness when I haven't had the
ability to complete my direct examination.

MR. RADCLIFFE: So it's your position
that you are unable to complete your direct
examination at this time?

MR. SATTERLEY: I am because the time,
it's 5:00, and we've -- and also because of the lack
of all the documents that have not been produced that
Mr. Kelse has freely admitted that he has files on.

MR. RADCLIFFE: Whether or not
Mr. Kelse admits he has a file doesn't mean that you

requested it or that it must be produced, but I
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understand.

MR. SATTERLEY: I requested all
internal documents relating to asbestos -- the
asbestos talc issue. Those weren't produced. He
admitted to that today with regards to the customer
files, the call-in sheets. I've requested -- let's
go through them one by one if you want.

All documents regarding or relating to
each of the interrogatories. All documents relied
upon in answering these interrogatories. All
documents exchanged between this defendant and any
other defendants. He's admitted, for example, that
U.S. Gypsum was part of the call-in things. All
warning --

MR. RADCLIFFE: My understanding is
U.S. Gypsum is not a defendant in this case.

MR. SATTERLEY: All warning -- they
are -- they are a party that has provided products.

All warning statements, caution --

MR. BREETZ: That's not what the
document --

MR. SATTERLEY: Okay. Let me finish.
Let me finish making my statement.

MR. BREETZ: Okay.

MR. RADCLIFFE: Well, you don't have
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to read it. We can agree with what it says. You
don't have to read it. If you want to, go ahead, but
you don't have to. We know what it says. I'm not
going to argue with what you asked. 1It's in black
and white.

MR. LONG: Just attach it if you're
worried about it, Joe.

MR. SATTERLEY: I'm not -- I'm not
attaching it. I just -- I think that it's
inappropriate for you to cross-examine when I haven't
finished my direct examination.

MR. RADCLIFFE: I understand your
point, and so we will end for the day. I think we've
all agreed it's an incomplete record. And at a
minimum we'll have to come back for -- or arrange for
a continuation for my questions.

MR. SATTERLEY: And I'll be happy to
talk to you today about rescheduling it very soon,
next week or, you know.

MR. RADCLIFFE: If you need to send us
a letter, we need to look at it and we'll go from
there.

MR. SATTERLEY: I will e-mail you
tomorrow a rough transcript of this transcript, and

you can take it and you'll -- with a letter giving me
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everything I asked for.

MR. RADCLIFFE: When we ask you for a
letter, we want something akin to a formal discovery
demand, not here's a basket, look through it and see
what you can find.

MR. SATTERLEY: Let's go off the
record.

(OFF THE RECORD)

(BOTH VIDEO AND STENOGRAPHIC RECORD

RESUME)

THE VIDEOGRAPHER: We're back on the
record at 5:02.

MR. RADCLIFFE: We're going to
conclude the deposition for today. This is an
incomplete record at this time.

THE VIDEOGRAPHER: This concludes
today's proceedings. Total number of tapes used was

six. We're off the record at 5:02.

(DEPOSITION CONCLUDED AT 5:02 P.M.)

* * *
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STATE OF KENTUCKY )
) ( 8S:
COUNTY OF JEFFERSON ) (

I, ELLEN L. COULTER, Notary Public,
State of Kentucky at Large, hereby certify that the
foregoing deposition was taken at the time and place
stated in the caption; that the appearances were as
set forth in the caption; that prior to giving
testimony the witness was first duly sworn by Youssef
Khammouch; that said testimony was taken down by me
in stenographic notes and thereafter reduced under my
supervision to the foregoing typewritten pages and
that said typewritten transcript is a true, accurate
and complete record of my stenographic notes so
taken.

I further certify that I am not
related by blood or marriage to any of the parties
hereto and that I have no interest in the outcome of
captioned case.

Given under my hand this the

day of , , at
Louisville, Kentucky.

My commission as Notary Public expires
November 5, 2011.

ELLEN L. COULTER
NOTARY PUBLIC
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Asbestos Types

DEPOSITION
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mr. 6. F. Orivey . \ 4

4 4G R. TABERSHAW, M.D. L SEP 3 0 1977,

Consultant in Occupational Medicine
10215 Fernwoot Road, Suite 307, Bethesda, Maryland 20034
Telephone: (301) 330-6992

September 27, 1977

Mr. Theodore G. Esterguard

Supervisor, Workmen's Compensation
Claims

Syracuse Branch Office

Re: 40-126992
CNA Insurance :
P. 0. Box 1243 R.T.Vanderbilt, Inc.

Syracuse, New York 13201 Francis Boney (deceased)

Dear Mr,-Esterquard:

Or. Lamm and [ have reviewed the material you sent us. It shows
the following: ¢

1. Cancer diagnosis is not in question.

2. Cancer metastatic to adrenal glands as cause of death is not
in question.

3, Remaining question is whether or not the worker's mining exposure may
reasonably be responsible or partially responsible for his cancer.

To wit, if the worker had 17 years' exposure beginning 25 years ago
at concentrations of 2-5 fibers/cc, that exposure is probably
sufficient to be at least partially responsible, particularly in a
man with more than 20 pack years of cigarette consumption.

[f the concentration was < 1 fiber/cc, causation is increasingly
doubtful, as risk appears to go down very markedly with drop in
concentration. Likewise, latency appears to increase.

Furthermore, the résponéib]e fiber exposure would be that of more
than 10-15 years ago, not the recent product exposure.

Neither Dr. Lamm nor I will be available to testify. [f you feel medical-
epidemiologic testimony is necessary, consider either Dr. Keith Morgan of
West Virginia University or Or. Hans Weill of Tulane University.

Sincerely,
DEPOSITION

EXHIBIT | &c(/(,ﬂgm O

Irving R, Tabershaw, M.D.

cc: Allen Harvey : RECEIVED

0cT 3 1917
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The Albany Medical College of Union University_." |

Albany, New Yorl FOUNDED IN 1839

DEPARTMENT OF PATHOLOGY

7;:;_;hj“i'Aprll.28, 1975

DEPOSITION

/ EXHIBIT

Stuart De Vaul, Esg. ' i :
State of New York ’/7?/5 ;;
Workmen's Compensation Board
State Office Bullding
Syracuse, N. Y. 13202
WCB #67L08168

#67203967

Report Re T
Elias Shipple, deceased—
e BRSCOBUVErHOOE S Tallipe—— -

Examination and Consultation performed at request of Dr. Frank C. Maxon, Jr.

Appended and Examined 25 histologlc section slides all marked
73-A-89 St. Lawrence County Laboratéry' ™ :

The sectlons are those of ang autopsy and disclose the presence of a squamous
carcinoma, of rather variable morphology, from rather well differentiated squamous
cells to rather anaplastic poorly differentiated cells. This carcinoma is present
apparently as a primary carclnoma In a severely dlseased lung,with metastases to
the lliver, kidney, and adrenal. There are very -considerable calcium deposits in

" the kidneys suggesting the possijility of extensive bone involvement. There are
sections which show only the cancer lying in masses of rather cellular very exuberant
fibrous tissue and In one of these there is a mass of muscle which may be part of
the diaphragm since in the adjoinlng tissue there are birefringent sp}culate forelgn
bodies (see below). One sectlon discloses a mass of mallgnant cells in the walls
of a thin walled vessel full of thrombus and seemingly this Is the pulmonary
artery. In one section of the lungs there are pulmonary emboli present in vessels
and these have been there for some time.

The heart shows massive hypertrophy of myocardial fibres and some fatty
adlposity but no evidence of vascular disease. The liver shows cancerous
metastasis both nodular and diffuse with some plgmentation and evidence of
congestion of a chronic type. ’

The spleen Is congested with hyaline changes in the blood vessel walls and
some brown pligmentation in the vessel walls. The kidney shows cancerous

deposits with calclfic masses and many hyal#nﬁ1casts In the tubuies, there Is some
arterfoscleretic changey @nd the changes of chronic congestion are also evident



Stuart De Vaul
Page 2
L/28/75

A few of the tubules contain-old pus casts but there Is no severe pyelonephritis.
The adrenal glands contaln metastases but show no other signlficant lesion.

One lymph node, of central type, shows a cancerausy; deposit and oleogranulomas
Indlcating past dlagnostic lymphanglography. The pancreas shows some fatty infll=
tration, some aclnar atrophy and some islet hyalinisation, compatible with
but not dlagnostic of diabetes mellltus.

The major damage Is to the lungs and these show a variety of leslons, these
fnclude diffuse and nodular flbrosis which Is masslive In the lower lobes, focal
bronchiectasis, focal abscess formation, squamous carcinama, focal areas of broncho-
pneumonia, diffuse and nodular pigmentation and areas of chronic pneumonia-with
bronchoalveolar metaplasia. In the upper lobes there is dlffuse fibrosis, pig-

. -mentation and emphysema together with exuberant perivascular fibrosis. The larger — —

bronchus In one sectlon shows surrounding squamous sarcinoma plus subepithelial
spread of carcinoma. Underlying these terminal changes are those of a flbrosing
pneumoconiosis or dust pneumonia producing plgmantatlon, nodular fibrous and
accumulations:of pigment. The alveoll and the fibrous tlssue contaln large

numbers of pigmented spdculate flbres, probably 'iron containing. Some are long
band 1ike and with plgment spots, others short and spdculate, some free In alveoll
or In septae, others are in pigmented macrophages. They are accumulating in such
numbers as to flll some alveoll, virtually all are birefringent. A prolonged
search has shown only a very few typical asbestosis bodies and the appearances

are not those of asbestosis. Whatever dust he has been exposed to has-produced a
softer more cellular flbroblastlc proliferation than Is usually seen with silicosls
or asbestosis. 7
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HOUSE OF THE GOOD SAMARITAN

Department of Laboratories
Watertown, NY 13601
315-785-4001

SURGICAL PATHOLOGY REPORT

Name Harmer, Dale Sex M Age 49 Room ASU
Doctor  Loewen Date Received  pep,. 14, 1990

*® ?
Clinical Diagnosis Solitary pulmonary nodule RUL Date Reported  pop, 15, 1990

GROSS DESCRIPTION:

A - Three right upper lobe biopsies, the larger 0.3 cm.

B - Bronchial washings submitted for cell block.

Gross & Microscopic Diagnosis: A - Mild chronic bronchitis and lung tissue with
asbestos bodies, biopsies from right upper lobe, -2

B - Negative for malignant cells, cell block of
bronchial washings., -2

DEPOSITION

EXHIBIT

ELS
(//7//‘7 / O ,—";!' {-

Joven G. Kuan, MD, F.C.A.P.
Chief Pathologist

Record Room No. 553243 600099432 FatiElogy REpaie. o onunoy



State University of New York

Central New York

Syracuse 550 Harrison Center—Suite 300

Syracuse, New York 13202
(315) 473-6422

March 26, 1990
' MEDICAL SUMMARY : ;
| NOV 2 6

PATIENT NAME: Dale Harmer
DATE SEEN: January 11, 1990

Dale Harmer was evaluated at the Central New York Occupational
Health Clinical Center on .January 11, 1990. Mr. Harmer is a 49-
year-old talc miner from Gouverneur, New York. In the Spring of
1988 the patient underwent a company offered physical examination
and was told at that time that he had a heart murmur and that his
lungs "looked bad". According to the patient, he was evaluated
further with an echocardiogram, more extensive pulmonary function
testing, and a treadmill test. The pulmonary function testing
included a spirometry which showed a reduced FVC and FEV 1 with a
normal FEV1/FVC ratio. This suggests restrictive lung disease.
Apparently no lung volumes or diffusion capacity were done at that
time. The echo cardiogram showed minimal aortic sclerosis and
"mild aortic regurgitation" without a significant outflow gradient.
Flows across the mitral tricuspid and pulmonic valves were all
normal. Left ventricular wall motion was normal as was the
ejection fraction. The results of the treadmill tests are
unavailable to me. '

The patient has had complaints of shortness of breath for
approximately the past year, especially when exerting himself at
work or climbing stairs. He denies any shortness of breath while
walking at his own pace on level ground and he thinks he is able
to keep up with others his own age. However, he feels limited at
work and is afraid that soon he will not be able to do his job
because of his shortness of breath. He is able to ascend
approximately 8 to 10 steps before become dyspneic. The patient
has also had complaints of cough over the same time period which
has become especially pronounced during the past month. It is
productive of a significant amount of whitish sputum. He denies
any wheezing.

Also, over approximately the past two years the patient has had
symptoms of chest cramping that he describes as similar to a
"charley horse". Initially this was occurring every two months but
now is occurring almost daily. The pain is located in the mid-
sternal area and radiates to the left shoulder. It usually lasts
a few minutes. It seems to be brought on with certain turning
motions and other activities such as when he blows hard during
spirometric testing. The pain is sometimes exacerbated by pushing

Committed to Excellence in Professional Education, Patient Care and Research.

Health Science Center | _ Occupational Health Clinical Center

College of Medicine College of Graduute Studies College uf Health Related Professions Cullege of Nursing University Hospital



Dale Harmer 2

on the chest wall. It is not consistently assoclated with exertion
or emotional upset nor with shortness of breath, diaphoresis, or
feelings of faintness. It has happened on a few occasions while
the patient was resting in bed. -

The patient denies any hemoptysis or fevers. He has had about a
six pound weight loss over the past Yyear. To the patient's
knowledge there is no previous history of hypertension, increased
cholesterol, or diabetes mellitus. His primary care physician
prescribed sublingual nitroglycerin which the patient has not used
for his chest pain. Lo
The past medical history is significant only for an ulcer in 1985
which is not currently a problem and sinus problems which the
patient experienced as a child and which he soon outgrew. The only
previous surgery has been a tonsillectomy when the patient was
around 8 years old. The patient is currently on no medications.
- He denies any known allergies. He was in a motor vehicle accident
and suffered a fractured spine and broken ribs. In addition, in
1974 the patient's arm got caught in some moving machinery at the
Gouverneur Talc mill causing permanent damage to his right upper
arm. Apparently, this was a soft tissue injury without bony
fracture.

The family history is not significant for coronary artery disease.
The patient has one sister who has valvular heart disease. The
patient denies any rheumatic fever when he was a child. He has 3
children, all of whom are in good health.

The patient has smoked for the past 27 years and up until a year
ago was smoking between one-half to one and one-half packs per day.
For the past year he has cut his tobacco intake to almost nothing.
He drinks a few beers per month. -Hobbies in the past have included
hunting and fishing. Though he enjoys hunting he denies extensive
shooting and did not usually shoot at all outside of the hunting
season. He used a snowmcbile many years ago on an occasional
basis. He rarely cut wood using a chain saw. He denies any other
significant potentially toxic non-occupational exposures.

bt The patient's occupational history began when he worked as a

N - |teenager and in his early twenties on a dairy farm. From 1963

Q?N,#Uzw Juntil 1969 the patient had a variety of short-term jobs. He worked

F*”,for two years in an Agway feed mill and was involved in most of the

| feed mill activities including grinding the feed, and feed

' delivery. He worked for two years at the Groveton Paper Mill

' running a perforating machine. He worked for a year at a Kraft

' foods plant processing cheese. For one year he was employed in a

Lowville factory putting lacquer on bowling pins. The patient was

also employed for six months at the St. Joe's zinc mine as an
underground mucker. '

e
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In 1969 the patient went to work for International Talc, where he
remained for five years. From 1974 until the present he has been
employed by Gouverneur Talc. Inltlally the patient was employed
as a driller in the open pit mine. He held several other
relatively short term jobs including driving a truck, in the mill
crushing department for two years, less than one year as a packer,
and about five months on repairs. Since moving to Gouverneur Talc
in 1974, the patient has worked as a milling operator at the No.
3 mill. This mill is an older mill with older machinery. The ore
is brought up from underground and is then crushed, mllled packed,
and shipped. The patient is responsible for supervising a varlety
of mllllng operations. He- spends almost all of his time in the
mill and is often actually running the milling machlnery He
describes the work as continuously dusty and possibly worse over
the last couple of years because of potentially 1nadequate
maintenance. The patient routinely leaves work covered with dust.
He describes "bad nights'" when the dust is quite thick and covers
him completely. Prior to leaving he blows off whatever dust he can
with an air hose. He wears his work clothes home and they are
laundered there. The patient estimates that he has worn a
respirator approximately 75% of the time. The respirator is an air
purifying half-face piece mask with dust cartridges. The
cartridges are changed every 8 hour shift but when the dust is
especially thick he is required to change the cartridges two or
three times a shift. The respirator has never been formally fit-
tested. The conditions are also noisy and the patient wears
hearing protection approximately 50% of the time. The mine safety
and health administration carries out inspections once or twice a
vear according to the patient but he does not know the results of
these evaluations.

On physical examination the patient appeared older than his stated
age but in no acute distress. - His pulse was 72 and reqular,
respirations were 20, and blood pressure 108/80. The HEENT exam
was remarkable for a right ear canal which was blocked with
cerumen. The left tympanic membrane was normal. The patient was
edentulous and his tongue was thickly coated. There was no
cervical or supraclawvi ymphadenopathy. On auscultation of
the lungs there wer@izzzgizggiﬁn both bases on inspiration. In the
left lung these disappeared about halfway up the chest, whereas on
the right they disappeared about two-thirds of the way up the
chest. On examination of the heart there was an extra heart sound
which may have been an S4 or a systolic click. There was also a
1/6 systolic ejection murmur heard best at the apex. The abdominal
exam revealed positive bowel sounds without organomegaly or
tenderness. Rectal exam showed a prostate which was about 2+
enlarged and was diffuse, smooth, and non-tender. The testes were
without masses or tenderness. There was no occult blood or masses
noted on rectal examination. Examination of the skin was
unremarkable. There was clubbing of the fingernails without

cyanosis or ede Neursclogica amlnatlon was within normal

limits.
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Additional testing included audiometry which revealed significant
hearing loss in the left ear, mild in the lower frequencies and
more severe in the 3k to 8k region. _On the right hearing was
normal in the lower frequencies with a mild degree loss in the 3k
to 8k region. There was significant asymmetry between the ears.

on pulmonary function testing the patient's FVC was 3.38 L (78% of
predicted), FEV1 was 2.77 L (78% of predicted), FEV1/FVC of 82%
and an FEF 25-75 of 3 L/S (81% of predlcted) The chest x-ray,
revealed diffuse interstitial markings in the mid and lower lung
fields bilaterally. Bullae were identified in the right apex. An
111 defined nodular density was identified in the right upper lung
peripherally. It was non-calcified with ill defined borders. No
definite pleural abnormalities were noted.

Because of the possibility of pulmonary malignancy the patient was
referred to Dr. Gregory Loewen, a pulmonologist in Watertown, New
York. On pulmonary function testing obtained by Dr. Loewen there
was a diminished diffusion capacity with a normal total 1lung
capacity. Obstructive disease was not demonstrated on PFT. Dr.

loewen also obtained a chest x-ray and a CT of the chest. The
chest x-ray identified areas of pleural thickening along each lower
lateral chest wall in addition to the findings noted on the
previous chest film. On CT, the nodule in the right upper lobe was
better defined as 2.5 cm. in size with i1l defined borders. No
definite calcification was noted and malignancy was suspected.

Dr. Loewen carried out endoscopy and according to his report the
histology of the biopsies taken did not reveal malignancy. The
biopsies and the bronchial alveclar lavage, however, was remarkable
for numerous ferruginous bodies and inflammation. Dr. Gerald
Abraham alsoc reviewed the bronchial alveolar lavage at the SUNY
Health Science Center in Syracuse and found very high numbers of
ferruginous bodies in the lavage fluid.

IMPRESSION AND RECOMMENDATIONS:

Dale Harmer's symptoms, physical examination, chest x-ray, and
pulmonary function testing are all consistent with pneumoconiosis
which 1is most 1likely asbestosis or combined talcosis and
asbestosis. The patient has worked for approximately 20 years as
a talc miner and miller. During that time according to his history
he was exposed to significant amounts of talc and other dusts which
included Tremolite and Anthophyllite. He describes exposure to the
fibrous forms of these minerals especially during the early years
of his employment. Respiratory protection has been worn a
significant amount of time but it is unclear whether the cartridges
used were of the appropriate type, or whether they were appropriate
for the exposure levels reached. The respirator has never been fit
tested. On bronchoscopy the patient's bronchial alveolar lavage
fluid and biopsy material was found to.contain very high numbers
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exposure, Consequently it is My opinion that Mr. Harmer s
Pheumoconiosis jg an occupationa] lung diseasge and has bpeen
contracted ag a direct result of hisg €Xposures working as g talc
miner anqg miller.

evaluate it., '1f the nodule is npot malignant it jig most likely 3
Pneumoconiotic nodule as noted by pr. Loewen,

The patient is eXperiencing significant breathlessness with
exertion. Hig dyspnea is making it very difficult for him to carry
out his jop duties, He has evidence °f a reduceq diffusion

mill, Because of his Symptoms ang the Necessity of no further
eXposure I woulg consider Mr. Harmer to pe totally disabled by his
lung disease, The patient's lung disease is permanent and may be
Progressijve,

Recommendations for future treatment of the patient's lung disease
include the following:
1. No further €Xposure to talc, Tremolite, Anthophyllite or
asbestosg containing dust, or any other fibrosis Causing
dust, : -

Michael B, Lax, MD, Mpy
Medical Director
CNYOHce .

ML:1m
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SUPREME COURT

STATE OF NEW YORK ST. LAWRENCE COUNTY
LEONARD GAUMES, etal '
Plaintiffs,
V.
R.T. VANDERBILT COMPANY, INC., GOUVERNEUR ' Index No.
TALC COMPANY, INC., ST. JOE MINERALS CORP., .
and FLUOR CORP.,
Defendants.
AFFIDAVIT

STATE OF NEW YORK )
COUNTY OF ONONDAGA ) SS:

|, Dale Harmer, being duly sworn, deposes and says:

1. | am one of the plaintiffs in the lawsuits against R. T. Vanderbilt Company, Inc.,
Gouverneur Talc Company, Saint Joe Minerals Corp., and Fluor Corporation and | understand that R.
T. Vanderbilt and Gouverneur Talc Company have made a motion to dismiss my action. | know that
this affidavit will be used as a means of opposing that motion.

2. My lawyers tell me that R. T. Vanderbilt and Gouverneur Talc Company deny that they
ever made any misrepresentations to me concerning my health and deny that they concealed from me
the true condition of my health. | have also been told that they deny that there is asbestos in the
mines, and deny that they concealed from us the fact that there is asbestos in the mines. Those
denials are false and | will explain how | know that from my own personal experience.

3. | am fifty-two years old and went to work for International Talc Company on October 6,
1969 in the "open pit." Then, when Gouverneur Talc Company took over International Talc
Company in 1974, Gouverneur Talc Company hired me. Therefore, since 1969, | have worked in
and about the talc mines and pits owned first by International Talc Company and then by Gouverneur
Talc Company, which in turn, | am told, is owned and controlled by R. T. Vanderbilt Company.
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4. With respect to the condition of my health, | want to say that every year the employees of
International Talc Company and then Gouverneur Talc Company would undergo physical i
examinations by the plant doctor, which included chest x-rays. So for the approximately twenty
years that | worked for International Talc Company and Gouverneur Talc Company, | had yearly
chest x-rays and breathing tests performed by the plant doctors. Prior to 1989, | never once was
told that there was anything wrong with my lungs or anything else.

5. Sometime after | filed a Workers Compensation claim, in November of 1989, my |
lawyers gave me copies of some medical reports they had received from Gouverneur Talc Company.

6. Included in the medical reports, there was a report by Dr. Dodd, the plant doctor back in

1979, dated October 10, 1979, which stated: "Comparison with the previous exam of October 11,
1978, now reveals an increase of pulmonary markings throughout both lung fields, somewhat
more accentuated in the right base." | am not a doctor, but it reads to me like something was going
on way back then. | was not told by Dr. Dodd or any other doctor at that time that | had any lung or
respiratory problems at all. Even when | began to feel sick, | wasn't told that | shouldn't work
there anymore.

7. During the last part of 1989, | got to a point where | got tired going up and down stairs.
| was spitting up a lot, and my lungs were feeling bad. Somewhere around the spring of 1989, | had
a physical examination by the plant doctor, who was then Dr. Fung. He talked to me after the
physical examination. He told me that | had a heart murmur and he said that my lungs didn't look too
good right then. Dr. Fung told me that | had a real small spot starting in my right upper lung, but
it wasn't significant enough at the time to really do anything about it. He sent me down to the
hospital for some tests and again said it wasn't serious enough to do anything about. He didn't tell me
to stop working and | kept on working because | didn't know anything was wrong.

8. | kept getting worse and worse. Finally, my wife and | decided | better do something else
and that is when | went to Dr. Lax, somewhere around January 1990. By that time, | was feeling
pretty bad. Shorlly after that, Dr. Lax diagnosed that | had lung cancer. | want to know why | wasn't
told about Dr. Dodd's examination report of October 10, 1979, which said | had some trouble
"somewhat more accentuated in the right base," especially since that is where the lung cancer

started.
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9. My true physical condition was concealed from me, but, G. E. Erdman’s Inter-Office
Memorandum was pladed on the bulletin board, put" up there for all of us employees to see, and we
all saw it. (A copy is attached to my statement, by my lawyer, and marked Exhibit A.) Please note
the next to last sentence in the memorandum "Even though you shouldn't need to worry about getting
cancer from our dust, you must respect the possibility of getting talcosis." My information is that,
at that point, séveral of the miners had developed cancer and since then several more of them have
developed cancer, but on this memorandum, we have the manager of Gouverneur Talc Company

telling us we don't have to worry.

10. | think, concerning my medical condition, they kept from me the true nature of it and
they even tried to tell me there was nothing wrong. The manager, Mr. Erdman, even told us not to
worry about getting cancer from the dust.  If | had know that | was going to get sick from being in |
the mines, | would have looked for other employment that was not so unsafe to my health. | relied on |
what the company was telling me and also what they were not telling me in making my

determination to continue working in the mines.

11. Maybe the pay is not as good being a farmer or something like that, but at least you

don't end up with lung cancer.

12. | have a few comments as far as this asbestos thing is concerned. Before OSHA came in,
everybody talked about asbestos being in the mines and in some areas, there were more fibrous
materials which we all called asbestos. After OSHA came in, we noticed that the word asbestos
disappeared from management's vocabulary and they took a position with us, as well as with OSHA,
as far as | know which is shown in Mr. Erdman's memorandum, attached as Exhibit A, in the first
paragraph: “NIOSH knows these facts but is reluctant to recognize their earlier error in classing
tremolite as an asbestos mineral that is not a cancer causing agent." and "but the weight of
increasing evidence continues to indicate that our products are not causing abnormal amounts of

cancer."

13. | am told by my lawyers, who have retained well known mineralogist, Dr. Arthur Rohl,
who is familiar with our talc mines, and environmental pathologist, Dr. Jerrold Abraham, that
there is no question that there is asbestos in the mines up here and it gets into the lungs of the

miners and has been seen there by Dr. Abraham.



SETRIGHT. CIABOTTI & LONGSTREET - SYRACUSE, NEW YORK

14. Of course, | have read, over the last fifteen to twenty years, about the dangers of
asbestos. All of us miners up here were interested in that because, all along, we have been calling
some of the products coming out of the mines asbestos. Now, our employer and the company that
owns our employer, are telling us that there isn't any asbestos up here. If anybody had ever told
me what | have found out since we brought this lawsuit and my lawyers went out and hired experts,
and if | had known then what they have said, | would have gotten out of those mines years ago. The
only reason why | kept working was because Gouverneur Talc Company and R. T. Vanderbilt kept

telling me that there wasn't any asbestos in the mines.

“15. | remember, a few years ago, a gentiemen by the name of Hugh Vanderbilt, a big wheel
with R. T. Vanderbilt, came up to the mines and talked to a lot of us at the mine head. He told us that
the government was claiming that there was asbestos in the mines and he said that we didn't have
asbestos. He said he had a senator In his back pocket and there weren't going to be any problems
with our jobs because he could appeal any finding that we did have asbestos for years, so we
wouldn't have to worry about our jobs and there wasn't any asbestos up here anyway.

16. We miners and ex-miners up here are a very close knit group. When we are working,
we have to depend on each other so that each one does his job and everybody is safer and better off. |
know that none of them would have worked in those mines if they had known it was going to harm
their health and especially if they had known that they were being exposed to asbestos.

Dated: Vj/nﬁ}f /’/jﬁéﬁ

Dale Harmer
Signed and Sworn to before me this

_LgHJof W@g , 1993 i

(L L freir

Flotary Public

ANNE L. BENNETT
?;omry Public, State of New York
ualified in St. Lawrence Coun
Commiseion Expires June 30, '19?@5
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’ Riverfront Medical Services, P.C., | | ? 7?(

444 EAST GENESEE STREE

]
'

W RE: HARMER, DALE
0.0.B.: 08/19/40

Emp.: R.T. Vanderbilt Company
Inj.: 11/01/89
Exam.: Pulmonology Consultation
10/26/90
Carrier #: 30999031-062
. WCB #: 6891 5142
The State Insurance Fund
901 James Street
Syracuse, New York 13203

ATTN: Charmaine Hauff
Dear Ms. Hauff:

Thank you for referring Dale Harmer to Riverfront Medical Services. I spoke
with and evaluated him on October 26, 1990.

HISTORY

As you know, he is a 50-year-old, white male who on 6/1/90 underwent right

~thoracotomy and upper lobectomy for adenocarcinoma of the lung. Pathologic
examination of resected Tung material revealed not only the carcinoma, hut
also numerous ferruginous materials and asbestos bodies as well.

Lung tissue was examined by Dr. Abraham who concluded that the Tlung showed
focal interstitial fibrosis -with associated ashestos and ferruginous

bodies. In Dr. Abraham's opinion, these findings were "sufficient for a
diagnosis of pulmonary talcosis and asbestosis."

ADMINISTERED BY EMPIRE MEDICAL MANAGEMENT, LTD.

U3-05-91 03:50FM P04



AUG @6 ‘91 14:31 QOT & RSSOC. SYR NY

.

F.372

ra

 RE: HARMER, DALE _ 2

n

PAST MEDICAL HISTORY

‘He has a history of having been a significant cigarette smoker for many

years.
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