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COMMENTS ON PROPOSED 42 CFR PART 84

Introduction

These comments are filed on behalf of the Building and
Construction Trades Department, AFL-CIO (BCTD), 1its sixteen
national and international affiliated unions, and the more than
six million employees represented by its member unions. These
BCTD comments on the oral presentations delivered during the
NIOSH hearings held in Washington, D.C., January 27th, 1988, are
designed to refocus the discussion on the facts underlying the
proposed regulations and to clear away the misconceptions that
some of the manufacturers' testimony at the hearings may have
created.

The BCTD strongly endorses NIOSH's current efforts to
eliminate 30 CFR Part 11, the outmoded respirator regulations
currently in effect, in favor of proposed 42 CFR Part 84. The
BCTD shares NIOSH's basic premise: workers who must labor in an
environment that contains noxious chemicals and toxins should be
protected against debilitating illnesses that can be prevented.
In order to accomplish this, as NIOSH has concluded, respirators
must be tested and rated on the basis of performance in real or
simulated workplace environments, rather than merely in the
laboratory.

Current regulatory fashion favors a simplistic cost
benefit analysis equation; the manufacturers argue that the
employees' interest in a healthful workplace is outweighed by the
employers' interest in trimming expenditures. In contrast,

NIOSH's sophisticated analytical approach to these regulations



deserves commendation. NIOSH has introduced the interest in
worker health, productivity, and longevity in a long needed re-
evaluation of the notion of "costs." Cost means not only the
amount a manufacturer must spend to design a respirator to do the
job it 1is supposed to do; "cost" also comprehends the social
costs all of us must bear when an employee is needlessly disabled
by Jjob-related terminal illnesses. Accurate and complete
economic analysis requires that the enterprise internalize all of
the costs that it creates; if the jargon of economics is to be
used at all in assessing health and safety regqulations, the NIOSH
approach is the only possible correct one.

In addition to contesting NIOSH's overall approach,
i.e., including all of the costs imposed by manufacturers as part
of its cost/benefit equation, the manufacturers have levelled
detailed criticism at several aspects of the proposed
regulations: timing of the issuance of the final test protocol;
the requirement that the testing be conducted in actual or
simulated workplaces using human subjects; and the costs and
feasibility of implementing the proposed regulations. The BCTD
believes these objections have 1little merit--were NIOSH to
require less stringent testing and certification requirements, it
would be unable to fulfill its statutory duty wunder the
Occupational Safety and Health Act to ensure that every worker is

provided with a safe and healthful workplace.



Costs and Benefits of Workplace Testing

NIOSH's proposed rule requires actual or simulated
workplace testing of respirators under conditions reasonably
representative of those in which the respirator will be used. At
the Washington hearings, the manufacturers argued that workplace
testing should not be required at this time, contending that it
was not technologically feasible and that it would be too costly.

The primary problem with the manufacturers' costliness
objection is that there is no adequate substitute for the type of
testing NIOSH requires in the proposed regulations. Actual or
simulated workplace testing based upon data collected from human
subjects 1is the only reliable testing for two basic reasons.
First, the human lung's filtration process is inimitable in the
laboratory. As Dr. Warren R. Myers of West Virginia University
noted during the external peer review of the workplace protection
factor study, collecting data in an actual workplace is the only
way to accurately estimate the lung retention loss that occurs
with particulates, gases, and vapors. Simulated testing
techniques are unable to mime the 1lung's filtration process.
Therefore, during simulations, an inaccurate level of
contaminants is inevitably recorded.

Equally important, as Mike Wright of the Steelworkers
observed during the peer review proceedings, only workplace

testing demonstrates how a respirator actually performs in the



workplace. For instance, even if a respirator is operating
properly as a filtration device, only real work conditions can
establish the effectiveness of a respirator's fit as it loosens,
slides, and its facemask becomes foggy during hours of wear in
conditons of heat and high humidity. Under these conditions, a
human worker adjusts the respirator to make it more comfortable
under work conditions and thereby risks exposure to the
unfiltered ambient air. It is difficult, if not impossible, to
approximate these factors in a test run without human subjects.
Costs cannot be an objection to the proposals; no
alternative 1is adequate to the task, so the manufacturers'

cost/benefit arguments are irrelevant.

The Mines and Mining Objection

All of the manufacturers present at the Washington
hearings argued that NIOSH's proposed rule would require testing
of all respirators in mines or places where mining operations
oCcCcur . The manufacturers' misconception arises from their
incomplete reading of the proposed regulation. The "General
Provisions" section of subpart A of the regulation states, "the
purpose of this part is to prescribe procedures and requirements
for the certification of respirators for wuse in mines and

mining." 52 Fed. Reg. 32,405 (August 27, 1987).



Read alone, this provision might lead the reader to
believe that the testing requirements were applicable only to
respirators intended for use in mines and mining. However, a
reading of the full set of proposed rules makes evident NIOSH's
intention that all respirators intended for use on the job meet
its proposed testing requirements. The final regulation
section 84.1 should be revised to «clarify this regulatory
intention.

However, the manufacturers' complaint is not that the
"purpose" provision understates the intended coverage of the
rules; their objection 1is that all respirators, even if not
intended for use in the mines, would have to be tested under
mining conditions. This objection 1is spurious; the proposed
regulations, read as a whole, make clear that NIOSH will not
require all manufacturers to test their respirators in mines or
mining. The only manufacturers who may be required to perform
such testing are those manufacturers who market respirators used
for that purpose.

"The [manufacturer] . . . shall provide for testing of
the . . . respirator in actual and/or simulated workplace
conditions that are reasonably representative of those in which
the applicant anticipates the respirator will be used. . . ."
Proposed 84.31(b), 52 Fed. Reg. 32,408. Similarly, proposed

84.32(b), which covers certifiction of minimum performance level,

































