) 7/28-30,1980

1. STATEMENT OF SCOTT AVIATION DIVISON -
OF A-T-0 INC. :

) TO THE NIOSH PUBLIC MEETING ON TESTING & CERTIFICATION

Scott Aviation welcomes this opportunity to participate in
this public meeting which has been convened to receive public
comment on the role of NIOSH in testing and certifying personal
protective equipment and hazard measuring instruments. I am
Rob Cyr, Director of Engineering for Scott Aviation Division of

A-T-0 Inc.

While Scott's products are presently limited to respiratory
protective equipment and hazard measuring instruments, we are
of course interested in all aspects of the regulatory climate as
it affects the industrial safety equipment industry. This is
especially true since what is done by NIOSH and OSHA is beginning
to affect other markets of prime interest to Scott - namely the
Militéry and Aviation communities, and Foreign Nations, all of ‘
which utilize similar apparatus for personal protection and life }

support but are not necessarily covered under the OSHA Act.

I would like to direct some attention to the unfortunate
development of what seems to be an adversarv relationship between,

the respirator manufacturing industry and NIOSH in general and the
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DSR at Morgantown in partiéular.' Speaking from Scott's standpoint,

our association with the Bureau of Mines and NIOSH TCL personnel had
always been one of friendship and cooperation in achieving our
mutual goal of improved protection for those in need of protective
breathing apparatus and Hazard Mesuring Instruments - that is until
the last 18 months to two years. We deplore this change and
fervently hope that what goes on here today will lead to a more

workable and beneficial relationship.
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The June 18, 1980 issue of the Federal Register and the

consultants report of November 21, 1929 provides a fertile
field for comments. While our viewpoint may be identical or
similar to others presented here, we would like to present our
recommendations and comments as follows, and I am limiting myself
here to respiratory protection which is Scott's main concern at
present.

It seems from our consideration of many pertinent factors
including what we know of the applicable legislation, that NIOSH
does not belong in a regulatory role. Research on the need for
and extent of respiratory protection plus development of performance
criteria for respiratory protective devices should be the main
NIOSH‘role. OSHA is the basic regulatory agency and the requirements
for use of protective equipment and the degree of protection to be
provided is definitely in their area. What Scott would really like
to see is Ehat NIOSH-OSHA assume a modus operandi on apparaﬁus
approvals that is patterned after-the FAA's procedure for issuance
of TSO's (Technical Standard Orders) which is one of the four methods
by which materials, parts, processes, or appliances may be approved
for use on aircraft. Following are guotes from recent revisions to
the TSO authorization procedure as reported in the Federal Register

on June 9, 1980:
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W One of the several methods of obtaining approval is by designing and testing the
article (material, part, process, or appliance) in accordance with a TSO which
contains minimum performance and quality control standards for specific articles.
The standards for each TSO are those the Administrator finds necessary to ensure
that the article concerned will operate satisfactorily. Since compliance with a
TSO is only one method of obtaining an approval, the standards contained in the
TSO are not mandatory but are only an optional way of obtaining approval for a
particular article. For example, an applicanf can obtain approval to deviate
from a particular TSO if it shows that the design features provide an equivé]ent

level of safety.

A TSO is not a standard of general or particular applicability designed to imple-
ment or prescribe law or policy. It does not fall within the definition of "rule”
contained in the Administrative Procedure Act (5 U.S5.C.551). There is no re-
quirement that a TSO be published as a notice of proposed rule making in the

Federal Register. -

Future TSO's will, through incorporation by reference, make maximum practical use

of "voluntary standards" as defined by the Office of lManagement and Budget (CMB)

Circular A-119 "Federal Participation in the Development and Use of Voluntary

Standards," issued January 17, 1980 (45 FR 4326). By definition of OMB Circular

A-119, "voluntary standards" are established generally by the private sector
"yoluntary standards bodies" and are available for use by any person or organization,
private or government. The term includes what are commonly referred-to as "industry
standards" as well as "consensus standards" but does not include professional
standards of personal conduct, private standards of individual firms, or standards
mandated by law. "Voluntary standards bodies" are nongovernmental bodies which are

broad based, multimember, domestic, and multinational organizations including;

for example, nonprofit organizations, industry association, and professional

technical societies which develop, establish, or coordinate voluntary standards.”
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" The FAA has determined, for the reasons stated in Notice 79-15, published in the
Federal Register on October 1, 1979 (44 FR 56370),that, in the interest of safety,

it is appropriate to adopt new public procedures to facilitate the issuance of
TSO's for specified articles used on civil aircraft. The safety aspect of this

rule making is particularly important. The fact that TSO's have been part of the

complex regulatory structure of the FAA has caused a substantial lag time between

regulations and state of the technology. This procedural change should advance

by months and even years the implementation of technological improvements in the

U.S. aviation system.

Interested persons have been afforded an opportunity to participate in the making
of these amendnents, and due consideration has been given to all matters presented.
Significant comments received in response to Notice 79-15 are discussed below. A
number of substantive, editorial, and clarifying changes have been made to the
proposed‘ru1es based on relevant comments and on further review within the FAA.
Except for minor editorial and clarifying changes and the changes discussed below,

" these ammendments and the reasons for their adoption are the same as those contained

in Notice 79-15 (Comments have been omitted)

These ammendments are consistent with the agency's responsibility to review the
continuing need for regulations and the need to eliminate unnecessary regulations.
By eliminating TSO's from the regulations, previously published as Subpart B of 14
CFR Part 37, and making them available through the multiple procedures described
below, the FAA has improved the availability of the TSO's and made it easier for the

public to locate the most up-to-standard. In addition, by removing TSO's from the

agency's regulatory process, the time available for other matters within the

regulatory system will be increased. This will enable the agency to respond in a

more timely manner to other issues submitted by the public. This improvement of the
fegu]atory process, to be more responsive to the public, is consistent with Executive
Order 12044, issued by President Carter on March 23, 1978."
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" Public Procedure

The following is the public procedure, in detail, the FAA will use to develop and
issue final TSO's for specified articles used on civil aircraft:

« The FAA will continue to develop draft TSO's and will continue to use, by
reference in the TS0, documents prepared and issued by organizations such as the
Radio Technical Commission for Aeronautics (RTCA) and the Society of Automotive
Engineers (SAE). Notices of RTCA meetings and ihvitations will continue to be
published in the Federal Register. This will allow public participation at the

early stages of document development.

- Any interested person may request the Administrator to revise or issue a new TSO
by submitting a description of the revision sought or a description of the new

article for which a TSO is requested.

* The FAA will use several methods to ensure that the public is afforded early
6ppcrtunities to take part in the TSO decisionmaking process. A draft TSO will
be circulated for public comment through the use of mailing Tists. Any‘individuaT
or”organization can request to be placed on the TSO mailing Tist. All those on
the 1ist will receive drafts of each TSO. In addition, Advisory Circular 20-110,
Index of Aviation Technical Standard Orders, will 1ist those TSO's the FAA
anticipates will be issued within the succeeding 12 months. Advisory Circular
20-110 will also list each current TSO and provide information oﬁ how to obtain
copies of those desired. Finally, the FAA will publish periodically a notice in
the Federal Register of each proposed TSO and provide notice of how to obtain a

copy.

. Any individual or organization wishing to obtain copies of Advisory Circular
20-110, specific draft TSO's or all such TSO's proposed by the FAA may be placed

on a mailing 1ist by submitting a request addressed to the Federal Aviation "




K Administration, Office of Airworthiness, Aircraft Engineering Division, Systems
Branch (AWS-130), 800 Indépendence Avenue, S.W., Washington, D.C. 20501, or by
telephoning (202) 426-8395. Interested persons will receive copies of the
Advisory Circular and copies of those draft TSO's requested. Any person wishing
to submit comments on a proposed TSO will be given 90 days from its issuance

date to submit comments.

- A1l comments received on or before the closing date for comments will be

considered by the Administrator before issuing a final TSO.

- A1l comments submitted will be available, both before and after the closing
date for comments, for examination by interested persons in Room 335, FAA
Headquarters Building (FOB-10A), 800 Independence Avenue, S. W., Washington, 3 ¥ 8
20501, between 8:30 a.m. and 5:00 p.m.

. Copies of the final TSO will be mailed to all persons on the mailing list. As
in the past, documents prepared and issued by an organization that are in-
corporated by reference in the TSC will continue to be available to any interested
person only from that organization. Final TSO's will not be published in the

Federal Register.

. Copies of all draft and final TSO's will also be avialable at FAA Headquarters
in the Office of Airworthiness, Aircraft Engineering Divisicn, Systems Branch
(AWS-130), and at all regional Flight Standards Engineering and Manufacturing

offices.

In summary, the new procedure has numerous opportunities for the public to participate
in the development of each TSO. These are: (1) participation in the development
of documents prepared and issued by industry organizations, which the FAA may use

by reference in a TSO; (2) mailing lists to circulate a draft 7SO to the public”
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